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DECISION

The appeal is dismissed. 
For the reasons below, the decision of the First-tier tribunal is confirmed. 
REASONS FOR DECISION

1
This decision concerns the latest of a series of disputes between the appellant and the Secretary of State over the award to the appellant of help with his mortgage payments as part of his benefit entitlement. In this appeal the appellant contends that he has been the victim of a decision made for the Secretary of State reducing the amount of help he is entitled to receive as part of his benefit. And he contends that this was in breach of his rights. Specifically he contends that he has been the subject of discrimination in breach of Article 14 of the European Convention on Human Rights so as to subject him to loss of rights protected by Article 1 of Protocol 1 to that Convention, as enforced by the Human Rights Act 1998.
2
I termed this a dispute rather than an appeal because Miss Dixon for the Secretary of State has raised the important preliminary issue that the Upper Tribunal has no jurisdiction to hear this case beyond the jurisdiction to decide that it does not have jurisdiction. However, both she and Mr Rutledge, counsel for the appellant, agreed that I hear full argument on the underlying human rights question. And both agreed that I should indicate the views I took about the human rights question even if I did agree with Miss Dixon’s argument.
3
I deal first with the jurisdictional question. I then turn to the underlying question. It is expedient, however, to set both against the backdrop of a brief history of the appellant’s claims to help with his mortgage.

Background to the appeal
4
In 1988, when the appellant was under 50 and in employment, he purchased a two bedroomed house for £115,000 with a 100% mortgage from a building society. The loan was taken out as a mortgage with capital being repaid through the 30 year term of the loan with interest. It was later converted to an interest only mortgage for the remaining term of the loan, which is continuing. The appellant has lived in the house since then. He has been paying the interest, although it is now in arrears. I was given no indication of the actual interest rates involved in recent years.
5
Unfortunately the appellant suffered a serious accident a year after he purchased the house. As a result he lost his employment. He has not worked since. He claimed income support in October 1989 when personal insurance expired. This included a claim for the mortgage interest. That was paid continuously after the first claim. The appellant reached the age of 60 in 1999. His entitlement to benefit was transferred to entitlement to state pension credit in 2004 after that benefit was introduced. It is important to record that the appellant has received help in the form of income support and then state pension credit continuously since before 1993.
6
The appellant’s mortgage affairs first came to the attention of a Social Security Commissioner in 1992. A decision of Commissioner Mitchell on them was issued as CIS 434 1992. It is of no general legal concern, as the Commissioner went out of his way to state in a decision on a supported appeal. But it has some value as social history for those looking at this case from what is now far into the then future. As viewed two decades later, it is the other side of at least two cycles of the London region property market. At that time the house he had bought for £115,000 was, on evidence, worth perhaps £80,000 but unlikely to sell for much more than £60,000. Linked with this, the appellant was told that his mortgage interest relief would be restricted to the interest on a loan of £60,000 – although it would be allowed at the then rate of 14.35 per cent. Put shortly, the Commissioner found the restrictions placed on the appellant’s claim to be erroneous in law and removed them.  

7
The appellant’s mortgage affairs next came to the attention of a Social Security Commissioner in 2004. Commissioner Levenson set out the history to that time in his decision CIS 0518 2004. Even at that time, a decade ago, he recorded that “This matter has had an unbelievably lengthy and complex history and has been bedevilled by erroneous calculations and procedural errors at virtually every stage.”  Nor was he able to sort out those problems entirely in that decision. Instead he directed remittal to the parties to sort out the precise entitlement of the appellant at that stage. When that failed, he took a second decision to finalise the dispute. It involved issues of transitional protection and add back as the rules about the entitlement to mortgage interest supplement changed. Thankfully, I do not need to add to the complexities of this later decision by rehearsing further those earlier problems. They were set out fully by Commissioner Levenson. The decisions and their predecessor do, however, go some way to explain why there is, if I may put it this way, some lack of mutuality between the parties. 

8
The main decision by Commissioner Levenson recorded the imposition of a loan cap (that is, a maximum amount of loan for which interest would be allowed) by changes to the income support regulations. That started in 1993, when a loan cap was first imposed on income support claims. Of particular continuing importance to the appellant are the provisions of the Income-Related Benefits Schemes (Miscellaneous Amendments) Regulations 1995 (SI 1995 No 516). These continued the loan cap and reduced the amount to £100,000 on new loans for the purposes of the mortgage interest supplement. In other words, any new claimant after that time could claim an income support supplement only for the interest on the first £100,000 of any mortgage. But regulation 28 of those regulations is a saving provision. It protects any claimant from the effect of that loan cap if they have been receiving benefit continuously since then and there is no increase or renewal of the loan. That protection operated with previous transitional protections to maintain in place, so far as the appellant was concerned, his right to claim mortgage interest supplement on his entire loan without the loan cap operating. However, that was applied only while the appellant claimed income support.
9
  As noted, in 2004 the appellant’s entitlement to benefit was transferred to state pension credit. He was then over 60 and the provisions of the State Pension Credit Act 2002 had been brought into effect. He was required as part of that process to make a claim, and did so. The effective date of the claim was 14 06 2004. And he claimed for the cost of the mortgage interest on the mortgage taken out in 1988. 

10
It is not disputed that the rules providing for mortgage interest relief for those claiming state pension credit include a loan cap of £100,000. However, there are no linking rules that allowed the transitional relief that the appellant enjoyed under income support to be transferred with his claim to state pension credit. Further, the rate of interest at which help was given was changed from the actual rate to a standard rate.  

11
At that time the outcome of the first decision of Commissioner Levenson in CIS 0518 2004 was still awaited. But the appellant’s concerns about his entitlement under state pension credit were refocussed by a decision made on 22 04 2004 that capped his allowable loan amount at £100,000 and adopted a new standard interest rate. 

12   
The appellant sought to protect his position by a further appeal to the social security appeal tribunal against that decision. This was heard by a local tribunal on 17 10 2006 as case U 03 201 2005 00387. The tribunal noted the ongoing issues under CIS 0518 2004 and made its decision subject to any changed outcome in the Commissioner’s decision. It recited the changes I have noted, commenting that “The appellant perceived this change as unfair and clearly financially detrimental. There can be no argument as to that point.” And the tribunal accepted that the appellant was considerably worse off under the state pension credit regime. But it found no ambiguity in the new provisions that applied to the appellant. As the decision stated in summary:  “There is a cap of £100,000 and an erodible transitional sum which in the end has been correctly calculated.” It noted that the new rules had been implemented by a revision decision and then had been changed again on 6 12 2004 when the standard interest rate was increased so that the transitional amount payable direct to the appellant was reduced. The conclusion was that the appeal failed.
13
That was also subject to appeal to the Social Security Commissioners. But the papers show that on 7 12 2009, under file number CPC 1492 2006, the appeal was withdrawn with consent of (by then) Judge Levenson and a listed hearing was cancelled.

The current dispute
14
The matter now put before me arises in part from a further reduction in help to the appellant. With effect from 4 10 2010 the appellant’s state pension credit was reduced from £212.35 weekly to £165.23. This occurred when the standard interest rate was reduced from 6.08 per cent to 3.63 per cent. That reduction took place because of an amendment to paragraph 9 of Schedule 2 to the State Pension Credit Regulations 2002 (SI 2002 No 1792) (the 2002 Regulations) as previously amended. The further amendment was made by regulation 2 of the Social Security (Housing Costs)(Standard Interest Rate) Amendment Regulations 2010 (SI 2010 no 1811). This changed the standard rate to the average mortgage rate published by the Bank of England in August 2010.
State pension credit  

15
The appellant’s entitlement to state pension credit arises as an entitlement to a guarantee credit under section 2 of the State Pension Credit Act 2002. This entitled the appellant to a minimum guarantee and any prescribed additional amounts. Regulation 6 of the 2002 Regulations prescribes additions for housing costs as set out in Schedule 2 to those Regulations. Paragraph 7 of that Schedule provides in clear terms the authority for the payment of weekly amounts of housing costs in respect of qualifying loans. That paragraph adopts as the relevant interest rate the standard interest rate of the time being. This is plainly using a defined term that takes us back for current purposes to the provisions amended in 2010.   
16
So the effect on the appellant is that both the amount of loan on which he can claim help in paying interest as part of his state pension credit and the rate of interest at which he can claim that help are set in law. His contention is that they leave him having to service a larger loan with a higher rate of interest than that for which he is receiving help. That, he contends, is unfair. And he can quote a number of tribunal decisions to support that general sentiment. He now seeks to establish that unfairness is unlawful by reference to the Human Rights Act. But before he can do so he must show that there is currently some decision under appeal which he can challenge as unfair.
Is there a decision under appeal?
17
The immediate answer to that appears to be that there is not, as Miss Dixon submitted. There was such an appeal, but it was withdrawn in 2009.  Under rule 17 of the Tribunal Procedure (Upper Tribunal) Rules, that was made by proper notice and was accepted by a judge of the Upper Tribunal. That rule imposes a time limit of one month on any attempt to withdraw a withdrawal. Plainly, that cannot now be done and the decision of the tribunal on 17 02 2006 is final and unappealable.

18
How then does this come before me? On 22 11 2010 the appellant purported to appeal against what he said was a decision made on 13 10 2010. That decision was a letter informing the appellant of his entitlement to state pension credit from that month. This appears to have been treated as an appeal, and resulted in a response from the Secretary of State on 27 01 2011 asking that the appeal be struck out as outside the jurisdiction of the tribunal. Following this the appellant was given the opportunity to make representations. Having considered the representations, a First-tier Tribunal judge directed that the appeal could not proceed because it was outside the jurisdiction of the Tribunal. That decision was made on 28 03 2011. Unfortunately, it was made without noting a request for an extension of time to make submissions (and none had in fact been made).  So that decision was set aside and the appeal reinstated. 

19
At that stage a full submission was made to the First-tier Tribunal arguing that it did have jurisdiction. Following extended correspondence, a First-tier Tribunal judge issued a direction notice on 2 11 2011 noting the views of the Secretary of State and warning the appellant that a strike out was again being considered. By this stage human rights arguments had started to be articulated. But the Secretary of State took a clear view that there were two problems facing the appellant. 
20
First, as had been argued in the original submission for the Secretary of State, the authority for the change in interest rate affecting the appellant’s entitlement was section 159B of the Social Security Administration Act 1992. From a human rights standpoint, this was self-evidently primary legislation and so not challengeable in the First-tier Tribunal. 

21
Second, this was in any event an appeal within the terms of paragraph 6 of Schedule 2 to the Social Security Act 1998. So it was expressly stated to be a decision against which no appeal lies. 

22
By this time the question of jurisdiction plainly needed a judicial decision. That was given by a First-tier Tribunal judge on 24 10 2012. Put briefly this confirmed that there was no appeal against an alteration of a rate of benefit where the amount changed by action of law. And it refused to accept that there was any ground to revise or supersede the earlier decision of the tribunal accepting the £100,000 cap on the loan held by the appellant. A tribunal cannot supersede the decision of another tribunal in the absence of any mistake as to a material fact. There were no errors here. And there had been no official error. However, following further representations a First-tier Tribunal judge, with expressed reluctance, gave permission to appeal to the Upper Tribunal. That was because of the human rights arguments now advanced. 
The law determining jurisdiction
23
Schedule 2 to the 1998 Act takes effect under section 12 of that Act (appeal to First-tier Tribunal) as an exception to the general right of appeal under section 12(1)(a). Paragraph 6 of that Schedule excludes from the general right of appeal:


“A decision as to the amount of benefit to which a person is entitled, where it appears 
to the Secretary of State that the amount is determined by –


(a) the rate of benefit determined by law; or


(b) an alteration of a kind referred to in –


…


(iii) section 159B(1)(b) of the Administration Act (state pension credit)…”

24
Section 159B(1)(b) deals with alterations of any component of state pension credit. Section 159(2) provides for increases or reductions in any amount payable to a claimant to take place “without any further decision of the Secretary of State”.

25
That closes the argument. It is provided in primary legislation that when a payment of state pension credit is altered to take account of a general change in the law then there is no appealable decision. Leaving aside for the moment the attempt to attack that under the human rights legislation, I cannot see how any other approach could be adopted. Of course, if there is an error in a calculation about a change, then it is open to dispute (as the sorry appeal history of this case shows only too well). But unless there is such an error contended there is no appealable issue. In reality, the challenge is a challenge to legislation laid down by Parliament. And, the Human Right Act apart, that must be a political challenge and is not a justiciable challenge. 
26
That human rights challenge has been made.  As I understand it, it is that that a tribunal is under a continuing duty, imposed by section 6 of the Human Rights Act 1998, to ensure that rights are respected. The issue of human rights had not been raised before the tribunal in 2006. Now it had been raised, the tribunal was under a duty to consider it. Further, the matter having been raised, it is submitted that the tribunal had a duty to read down any legislation that was incompatible with the appellant’s rights. In this case the appellant’s rights were compromised. So the tribunal was duty bound to remove that discrimination and so had jurisdiction to hear the appeal and remedy the injustice. 

27
Miss Dixon robustly resisted these arguments. My jurisdiction as an Upper Tribunal judge and the jurisdiction of the judges of the First-tier Tribunal are entirely statutory. In this case it was clear from primary legislation that the “decision” upon which the appellant had attempted to base the appeal did not exist. This was both because there was no decision to appeal within the scope of section 12 of the 1998 Act and that, even if there were a decision, it was expressly made non-appealable by Schedule 2 to that Act. That dealt entirely with any attempt to bring before a tribunal the question of the interest rate. Nor was there any current basis under which the question of the loan cap could now be raised. A decision was made in 2004, considered on appeal in 2006, and withdrawn from further appeal following that. 

Do I have jurisdiction to consider this “appeal”?

28
No.  

29
As regards the question of the loan cap, the decision of the tribunal in 2006 is, put simply, the end of the matter. This is not a case where there was no right of appeal or, alternatively, where the right was not used. Far from it. There was a properly conducted appeal with a hearing and a full statement of reasons. An application for permission to appeal was made and was granted but it was later withdrawn. Nor was the withdrawal a unilateral, reversible act of the appellant. Under the standard procedure, the withdrawal required judicial approval. The decision to allow the withdrawal was a judicial decision. That decision is final, and so therefore is the decision that was under appeal. It is perhaps worth stressing that the withdrawal was not requested or agreed lightly. There was a formal request by experienced representatives which required, and received, judicial agreement. 
30
I can see no argument, however much it is couched in terms of human rights or investigative duties, that can remove the necessary certainty that must follow from properly exercised rights of appeal resulting in a judicial decision of any court or tribunal once those appeal procedures have been exhausted. The appellant has had his opportunity. It was not taken. Nor was any attempt made at that time to use the other possible route of challenge - judicial review – if the target of the challenge was the legitimacy of the failure of Parliament to carry any entitlement across from income support to state pension credit. The appellant may regard the result as unfair – and plainly he is not alone in doing so – but that is not an unfairness that is justiciable now. 

31
As regards the interest rate argument, I agree with Miss Dixon and the consistent views expressed for the Secretary of State. There is no appealable decision here. Her argument that the “decision” is no more than the operation of a statutory provision that is expressly stated in legislation not to be a decision is unanswerable. Those acting for the appellant have exercised considerable ingenuity in trying to invent a decision but there is nothing there. Put bluntly, that aspect of this case has already occupied too much judicial time and I say no more about it.
Has there been discrimination?
32
Strictly, therefore, the arguments about discrimination do not arise and I could conclude my decision here. However, both parties asked me to consider their full arguments as it was entirely possible that the issue could arise again and both would welcome any guidance I could give. 

33
Had I any doubts about my decision as to jurisdiction then I could approach that aspect of the case as the alternative reason for my decision. I have no such doubts. Nonetheless, it may be that others may find me wrong in that. And, given the role that the Upper Tribunal undoubtedly has in giving guidance, I agreed to that request. I did so for a cumulation of reasons. It is conceded by the Secretary of State in argument that the appellant’s human rights were engaged by the issues under discussion. Specifically, his rights to state pension credit were accepted by the Secretary of State as being rights within Article 1 of Protocol 1 to the Convention. The appellant is entitled to have the benefit of that right without discrimination and in that sense Article 14 is engaged. Further, had the appellant continued to exercise his previous appeal rights, he could have raised the point then. It was not then hypothetical. And there may be others who could still run the same argument - if it has weight - as the transfer to state pension credit is age dependent and not specific to a set date. I am also persuaded that guidance may be of some use by the full argument I have received from experienced counsel for both parties and by the full and helpful evidence submitted to the Upper Tribunal (but not below) by a senior civil servant for the Secretary of State.  Nonetheless, I do not consider that it is proportionate to engage in a full survey of the lengthy list of relevant authorities put before me in argument.

34
As noted, the engagement of Article 1 of Protocol 1 is common ground. The appellant has raised a case that is, in the Convention sense, a loss of property rights. He had certain entitlements while claiming income support. This included help with his mortgage interest payments. But that benefit has an upper age limit. After he had reached that age, and for that reason only, he received a lower level of help with his mortgage interest payments.     
35
Is this then age-based discrimination? Not as such. It does not apply to every claimant simply when they reach the age to transfer to state pension credit. But it is argued for the appellant that this is discrimination because the appellant belongs to a clearly identifiable group all of whom are suffering this discrimination. That is of course important because the starting point for the appellant is that this is an age-related decision and age is a protected status under Article 14. The argument must be, and is, that there are two comparable groups: those under 60 receiving mortgage interest help under one set of rules and those over 60 receiving it under another set of rules. 
Discrimination compared with whom?
36
Who is in the appellant’s group and who are the chosen comparators? More specifically, under what conditions did this contended discrimination arise? It was not simply age. And without elaborating the argument in this brief comment, there are plainly a significant series of differences between income support and state pension credit. 
37 
I have the advantage in considering these issues of the evidence of Timothy Roscamp, a civil servant with policy responsibility for issues including mortgage interest payments. His evidence was not before the First-tier Tribunal (as no issue was joined that would involve his evidence at that stage). It was put before the Upper Tribunal following my direction. Mr Roscamp attended the hearing and was prepared to answer questions on that evidence. None were put to him. I therefore accept the evidence as submitted, and am grateful to him for it. It was accepted that following the hearing his evidence was on the public record. However, as it does not form any formal part of my decision I have not sought to repeat or analyse it in detail. No doubt, if this issue arises for decision again, the evidence can be placed in full before any relevant decision maker.

38
I accept from that evidence that the Secretary of State is fully aware of the fact that there are significant differences between entitlement to income support for those under 60 and entitlement to state pension credit for those above that age. These operate sometimes to the advantage of those receiving one of the benefits and sometimes to the advantage of those receiving the other. So the focus must be more specific than that.

39
How did the appellant come to be in the disadvantaged position he contends makes him a victim? It is through the cumulation of a number of occurrences. First, the appellant must have been under an obligation to pay interest on a mortgage or similar loan of an amount exceeding £100,000 throughout the relevant period. So this will only apply to certain kinds of mortgage. The ordinary repayment mortgage (such as that held originally by the appellant) will have a declining capital content and even on a 30 year term as here the capital can be expected to have fallen significantly over time. Second, that amount must be original debt. Additional loans after the relevant time started do not count. 
40
Third, the appellant must have received income support or state pension credit continuously through the relevant period. The test is “continuous” so even the shortest break in entitlement will stop the claimed entitlement running. Pausing there, this suggests that if there is a group here it must be statistically small. It can involve, and involve only, some who could afford what was then a large interest-only mortgage before the relevant period started, but who has received so little income (whether from earnings or otherwise) or capital since the period started that he or she has never lost entitlement to income support at any time. Further, the mortgage must also be continuous, which implies that the appellant has not moved house during the period or remortgaged.  

41
Further again, the appellant was entitled to the level of mortgage interest support in respect of the full loan only because he became entitled before a reduction in the allowable total loan and then benefitted continuously from transitional provisions protecting him from reduction. The first of those reductions took place in 1993, and the second in 1994. The reduction was effective for new claims over £100,000 in 1995. The operative date, and the start of the period relevant to this claim, was that of the saving provision (regulation 28) in the Income-related Benefits Schemes (Miscellaneous Amendments) Regulations 1995. This was April 9, 1995.  Anyone making a claim after that date was subject to the cap (save for a limited later period not relevant to this appeal). 
42
Finally, the disadvantage arose because the appellant later reached pensionable age and was transferred by operation of law to state pension credit entitlement. If he were under that age he would not lose the entitlement. In other words, it applied to those within a limited age band so that they crossed the relevant age limit during the relevant period. 

43
Against that, it can be said that the group could be dealt with in law quite simply by carrying existing transitional protection across with the transfer of any individual entitled to it from one benefit to the other. All relevant claimants were known (even if the total was not) because of the need for a continuing claim, so it was not impossible to carry forward the transitional relief.
44
I find it difficult to accept the argument that this is sufficient of a defined group to meet the relevant test as against comparators. It does not apply, as such, simply because of the age of the claimant. It arises out of the transitional protection offered at a certain date with those who claimed after that date not receiving it, regardless of age. The disadvantage also appears to me to apply only to those with certain kinds of mortgage that have been maintained in a certain way. It does not apply to all houseowners, or indeed to all houseowners with mortgages. There is no equivalent right for a tenant, although there are other benefit entitlements. The point does not arise unless the appellant is a house owner with a relevant debt in excess of the cap. That was a matter of choice for an individual and not something imposed by law or indeed by market conditions. And at the end of the mortgage period or his residence at the property, as Miss Dixon observed, the appellant holds the capital asset of his house without any public recourse against him or his estate for the considerable assistance he has received from public funds in maintaining the mortgage if he chooses to sell the house or pass it to his family. I accept that point as relevant because the question of the nature of the property right being claimed must take into account any forward associated liability as well as any current and past benefit.  
45
However, had I to decide the point, I would have rested my decision not on that issue but on the question of justification. That justification may be, and as the evidence shows is, based on the same factual considerations as those just rehearsed. I therefore do not accept the invitation to examine the caselaw about comparator groups more closely. 

Justification
46
It is common ground between the parties that in so far as there is discrimination between the appellant and any other benefit claimant, that discrimination will result in a beach of the appellant’s rights unless the discrimination can be justified. And it is for the Secretary of State to show justification. It is also common ground that the approach to be taken in a case of this sort is that considered by the Supreme Court in Humphreys v HMRC [2012] UKSC 18, [2012] 1WLR 1545. In a judgment with which the full Court agreed, Baroness Hale set out at paragraphs [15] to [20] the proper approach to be taken to justification in cases involving discrimination in state benefits. I unhesitatingly adopt that approach here, and do not need to restate that guidance, which is plainly binding on me. 

47
The key point here is that, on that authority, the Secretary of State is entitled to argue that in considering if a difference of treatment is either not legitimate or is disproportionate then I should accord the policy of the legislature a margin of appreciation and should respect it unless it is manifestly without reasonable foundation. 

48
As noted above, the Secretary of State offered the evidence of an appropriate witness to support the argument that any discrimination that was shown to exist was nonetheless within that margin of appreciation. I approach that evidence bearing in mind, following Humphreys, that this is not a case of discrimination one on of the core or listed grounds. Those are, under Article 14, “sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth…” This is an “other status” case. Further, again as in Humphreys, it is an issue about a difference in one element that is partly common between two different benefits that have other differences.  
49
The evidence first sets out more general differences between pensioners claiming help with housing costs as against those of working age. It then gives evidence that at the time when the State Pension Credit Regulations 2002 came into force ministers did not consider that protection from the £100,000 cap was required. At that time fewer than 1,000 relevant claimants had a mortgage of a value exceeding the cap. Nor do ministers consider that it is either necessary or appropriate to amend the measures now. 

50
That was supported by full statistics about the age of claimants for benefits with associated mortgage interest relief and the amount of such relief paid. It was also supported by evidence that those over pensionable age are less likely to be subject to repossession proceedings that those of working age when arrears arise, and by other considerations. One is that equity release products are available to those over 65 to an extent not available to those under that age, or lower ages. So a claimant such as the appellant now has in practical terms other solutions available to any problem that arises with regard to the cost of servicing his mortgage that are not available to those of working age or at any rate lower ages.  And as with all such decisions, this is seen against a background of limited resources.

51
From this it is clear that ministers have considered the decision not to link this transitional relief across from income support to state pension credit. It is not, in that sense, an accidental discrimination. On that basis, the evidence is that ministers consider that the rule challenged here is part of a set of regulations that strike a fair and proportionate balance between the interests of taxpayers generally on the one hand and the interests of homeowners claiming benefit on the other.      
Conclusion


52
It is not for me to second guess that evaluation. I must respect it unless I am persuaded that it is outwith the margin of appreciation appropriate to the award of benefits and the balance just noted. 

53
I again emphasise that my conclusion on this point is not part of my decision. It is an opinion expressed as possible guidance should the matter arise again, given that it is common ground that property rights protected by Article 1 of Protocol 1 to the European Convention on Human Rights are engaged. If there is an established comparator group against which the contended discrimination against the appellant can be adjudged (a point I also do not decide) then on the evidence placed before me I am fully satisfied that the discrimination is both justifiable and justified. It is plainly not the case that the legislation evidences an infringement of rights that is manifestly without legal foundation.

54
But my decision is that the First-tier Tribunal and this tribunal do not have jurisdiction to deal with the decision that the appellant sought to challenge.  
David Williams

Upper Tribunal Judge
10 02 2014
[Signed on the original on the date stated] 
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