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IN THE UPPER TRIBUNAL


Case No  CE/1421/2012
ADMINISTRATIVE APPEALS CHAMBER

Before UPPER TRIBUNAL JUDGE WARD 

Decision:  The appeal is allowed.   The decision of the First-tier Tribunal sitting at Darlington on 1 February 2012 under reference SC224/11/03002 involved the making of an error of law and is set aside.  The case is referred to the First-tier Tribunal (Social Entitlement Chamber) for rehearing before a differently constituted tribunal in accordance with the directions set out in paragraph 14 of the Reasons.  The file should be placed before a salaried judge of the First-tier Tribunal for listing directions.
REASONS FOR DECISION

1. The claimant suffered from depression.  She had been a heroin user in the past.  At the time of decision she was drinking a bottle of Lambrini a day  but did not have any appointments for alcohol rehabilitation.  She lived alone, her two young daughters living with their grandfather. 

2. On 4 November 2011 the claimant had attended a medical examination, with a healthcare professional (HCP).  She travelled to the examination centre with a friend.  The HCP took a history recording that the claimant had been admitted to a mental health unit several months previously.  Admission was under the Mental Health Act, though it was not stated whether under section 2 (for assessment) or section 3 (for treatment).  The HCP also recorded under the heading “Depression” that the claimant had been “admitted to hospital 3 days ago for treatment”.  The HCP noted that the claimant’s mood “was over-familiar” and that “she was asked to put her coat…back on again as she was only wearing her bra underneath her coat.”    He recorded that the claimant had occasional thoughts of self-harm, but the remainder of the mental health findings were normal.
3. The decision maker on 21 November 2011 awarded 0 points and employment and support allowance was refused and the claimant appealed.
4. The claimant was sent the conventional enquiry form by the First-tier Tribunal.  In response to the question offering her a hearing, she had ticked "no".  However, question 8 asks “Use this box to tell us about any other special arrangements you need.  For example, hearing loops, or access for people with disabilities.”  The claimant replied “I am not capable of attending a tribunal with my state of mind, could you take that into account.”

5. The statement of reasons indicated that:


“ [The claimant] did not attend the hearing having elected to have the 
appeal decided on the evidence in the papers and without her 
attendance. The tribunal considered the overriding principles of rule 2 
and the interests of justice, and decided that there was no need to 
adjourn, that there was sufficient information to enable the tribunal to 
reach a decision, and it was appropriate to proceed in her absence, as 
[the claimant] had requested.”
6. On the face of it from the response to the enquiry form, although the claimant did not feel able to attend an oral hearing, she was asking for “special arrangements”  to take into account her inability to attend.

7. There were at least two activities in respect of which there might have been sufficient evidence to qualify.  As to activity 15, there was evidence to suggest that she might have any difficulty in going alone to an unfamiliar place.  She had been accompanied to the medical examination- that may have been someone offering a lift to be helpful but it may have been more than that.  Further, the reply on the tribunal’s file (quoted above) was itself evidence that she might would have such difficulty. As to activity 17, which is concerned inter alia with episodes of “disinhibited” behaviour unacceptable in any workplace, over-familiarity coupled with attending a medical examination with no intervening layer of clothing between her bra and her coat might fairly be viewed as “disinhibited”. 
8. As to a further activity (16), there was something of a gap in the evidence, which the tribunal sought to fill by extrapolating from the claimant’s contact with members of her family to infer that she could manage social contact with people who were unfamiliar to her.  However, even if this was a legitimate approach, there were unexplored questions around contact with family members, for instance concerning the circumstances in which the claimant’s daughters lived with their grandfather.
9. There was a realistic possibility that these three descriptors between them might yield the necessary 15 points (I put it no higher than that and do not need to).

10. Further, there was a significant question-mark over a significant part of the medical evidence in the form of the HCP report.  On the information available to it, the First-tier Tribunal was told that the claimant had been treated in hospital for depression only three days before the medical examination which had concluded that her mental state was normal.  While post-tribunal evidence suggests that may have been a mistake, the tribunal did not know that and did not deal with the point.

11. Faced with these gaps and uncertainties and with the claimant’s request for help on the enquiry form, did the tribunal do enough?  There is no indication that the tribunal thought about – or even noted -  the claimant’s response to question 8.  Had it done so, it would have needed to think, in the light of the evidential issues and gaps identified above, what further steps, if any, were appropriate, even though the claimant had not requested a hearing.  Such steps might, without limitation, have included offering a domiciliary hearing if the claimant could get objective medical support for one; or providing her with encouragement to attend a resumed oral hearing, perhaps bringing a friend along; or putting questions to her in writing.  
12. It follows that I disagree with the Secretary of State’s submission that the decision to go ahead was one which the tribunal was entitled to make, at any rate unless the tribunal could show that it had taken on board the claimant’s response to question 8 and at least considered the various ways by which it could have responded to it.
12. The remainder of the Secretary of State’s submission  is to the effect that the tribunal’s conclusions on activities 15, 16 and 17 could be upheld on the available evidence.  The submission attempts to include interpretations of the legislation which may reflect policy intentions but which are not necessarily to be derived from the statute – for instance, that to satisfy descriptor 15 (c ) “may correspond with a person who has not left their own locality for many years” and that “the descriptors in relation to this activity have to reflect true panic disorder or agoraphobia.”  Similar additions are made in relation to activities 16 and 17. However, I do not need to rule on this part of the submission as to what can be derived from the evidence that there was, as the appeal is allowed on the basis of the procedural flaw which may have had the effect of unfairly restricting the evidence available to the tribunal.
13. I direct therefore that the question of whether the claimant satisfies the work capability assessment is to be looked at by way of a complete re-hearing in accordance with the legislation and this decision.  The tribunal will need to make full findings of fact on all points that are put at issue by the appeal.  If the tribunal rejects the claimant’s evidence, it must provide a sufficient explanation why it has done so and must give adequate reasons for its conclusions.  The tribunal must not take account of circumstances that were not obtaining at the time of the decision under appeal, which was taken on 21 November 2011- see section 12(8)(b) of the Social Security Act 1998 - but may have regard to subsequent evidence or subsequent events for the purpose of drawing inferences as to the circumstances obtaining at that time: R (DLA) 2/01 and 3/01.

14. While it is not a matter for me to direct, I do encourage the claimant to attend if possible.  It is clear that the last tribunal would have benefitted from hearing from her.  I wonder whether there is a friend who could travel with her and (if she wishes) come into the hearing with her?  She may also wish to consider trying to find a benefits adviser to attend with her, but if she cannot do that, she should not worry as tribunals regularly hear from people who put their own case.

15. In a limited number of cases, it may be possible to arrange for a hearing at a person’s house rather than at a hearing centre, but it would be necessary to write to the First-tier Tribunal to request that and the request would then be considered (whether or not to agree to it is a matter for the First-tier Tribunal).  The request would need to be supported by medical evidence.

16. The decision on the re-hearing is a matter for the First-tier Tribunal and no inference as to the outcome should be drawn from the fact that this appeal 
has been allowed on a point of law.

CG Ward
Judge of the Upper Tribunal
19 March 2013
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