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[2013] UKUT 077 (AAC)


IN THE UPPER TRIBUNAL
Case No.  CE/1936/2012
ADMINISTRATIVE APPEALS CHAMBER

Before Judge Nicholas Paines QC
Decision:  I have to dismiss this appeal because the decision of the First-tier Tribunal did not involve an error of law.
REASONS FOR DECISION

1. The claimant is a woman born in 1958.  In April or May 2005 she was awarded employment and support allowance (ESA).  During that month she completed an ESA questionnaire in which she reported having bursitis, depression, shoulder pain, a hip problem, high blood pressure and a stomach ulcer.  She assessed herself as having problems with: walking, which she said she could do for 40-50 metres before having to stop and rest; sitting, which she said she could not do for at least half an hour before needing to stand up; bending and kneeling, which she said was very painful because of her hip injury; and picking up and moving things, as to which she said picking up something, even if light, was difficult and painful owing to her shoulder condition. 
2. As regards mental functions, she answered that she could manage her daily routines without difficulty, but had memory and  concentration problems; she had difficulty finishing daily routines because of forgetfulness, but not very often; she needed encouragement to start and keep on with routine jobs most of the time owing to low mood; she could usually cope with change, but got panicky and stressed by changes to routine or if running late; she was usually confident enough to go out on her own but sometimes felt so low that she did not want to; she was often scared by the thought of new people or places.
3. On 24 June 2010 the claimant was examined by a medical practitioner.  He concluded that the claimant could not stand for more than 30 minutes before needing to sit down but had no problem with the other activities or mental functions in the limited capability for work assessment.  On 9 July 2010 a DWP decision-maker agreed with the examining medical practitioner and found that the claimant had only scored 6 points in the limited capability for work assessment.  The claimant appealed, saying that had a bursitis and walked with a crutch, had chronic pain in her right shoulder for which she was awaiting surgery and suffered from depression, for which she was receiving counselling.  On 22 December 2010 the DWP’s decision was reconsidered but not changed.  

4. The claimant’s appeal came before the First-tier Tribunal on 18 July 2011.  The claimant attended with her daughter.  She did not have a representative with her but a local Citizens Advice Bureau had prepared a written submission.  It referred to two strokes suffered by the claimant in June/July 2010 and June 2011.  Attached to it were a letter from a consultant orthopaedic surgeon written in October 2008 describing the claimant’s pain as emanating from her right shoulder and cervical spine, a copy of the report given by her GP to the DWP in January 2011 in connection with a claim for a disability living allowance, a report given by the GP to the CAB in July 2011 and a copy of a letter from a consultant in occupational medicine to the organisation for which the claimant was working on two days per week, advising that a return to working five days per week was not a realistic expectation.
5. The GP’s report of July 2011 listed her then current medical conditions as hypertension, two strokes resulting in weakness in her right side upper and lower limbs, left hip pain due to bursitis which had not been helped by steroid injections, peptic ulcer disease and shortness of breath.  It described the claimant’s mobility as limited by her hip and shoulder pain and shortness of breath and said that she could not walk more than 20 metres without stopping for breath nor stand for more than 5 minutes or sit for long periods.  The letter said the claimant was struggling with her two day per week job.  The GP completed a limited capability for work assessment scoresheet, assessing her as scoring 42 points for the physical activities and 75 points in respect of mental functions.
6. The First-tier Tribunal dismissed the claimant’s appeal.  The CAB asked on the claimant’s behalf for a copy of the record of the proceedings and a statement of reasons; the request was regrettably overlooked until the claimant’s representative prompted the Tribunals Service in January 2012.  The request was passed in mid February to the tribunal judge, who promptly  produced a statement of reasons running to 14 pages.  This began by describing and making findings about the claimant’s condition and disabilities before turning to the activities and functions in the limited capability for work assessment, as recommended in CSIB/12/96.  I note that the tribunal found that the claimant’s first stroke occurred after the DWP’s decision.  They noted correctly that they had to look at the position as at the date of the decision.
7. As regards walking, the tribunal reviewed the evidence, particularly the claimant’s evidence that she could walk for five minutes, and concluded that “in that time, even at a slow pace, she would be able to cover 200 metres”; on the basis of that and some of the claimant’s other evidence the tribunal found that the claimant was “able to walk at least 200 metres without stopping or severe discomfort”.
8. As regards standing, the tribunal found, in agreement with the examining medical practitioner, that the claimant could not stand for more than 30 minutes before needing to sit down, but that no other descriptors for the activity of standing and sitting applied.

9. As regards bending and kneeling, the tribunal rejected the claimant’s GP’s view in July 2011 that the claimant could not bend to reach her knees, saying that that would indicate a very severe limitation, contradicted by her answer in the questionnaire (that bending and kneeling were very painful) and the examining medical practitioner’s observation that she had bent down to floor level from a sitting position to pick up a light object.  They found as a fact that she could “bend, kneel or squat, if as to pick up a light object from the floor, and straighten up again, without the assistance of another person”.   Ability to do this inevitably means that no points are scored for this activity.

10. The tribunal went on to find that the claimant scored no points in relation to any of the other activities or mental functions.

11. On the claimant’s behalf her representative sought permission to appeal to the Upper Tribunal on  the grounds that the First-tier Tribunal had erred in law in the following respects:
(1) the statement of reasons does not indicate that the tribunal appreciated the need to assess the claimant’s capacity to perform the activities in the limited capability for work assessment regularly, reliably and repeatedly (cf CE/1992/2010);

(2) as regards walking, the tribunal had concluded that the claimant could walk at least 200 metres, whereas the relevant descriptor applied to a person who cold not walk more than 200 metres; there was no clear finding that the claimant could walk more than 200 metres; and 

(3) as regards bending and kneeling, the tribunal’s reasoning was based on the claimant’s GP having stated a level of impairment not as severe as the claimant had stated in the questionnaire and on the examining doctor having seen her bend to the floor from a sitting position; the relevant descriptors did not envisage bending from a sitting position, with the result that there was no adequate explanation of why the claimant would not have problems with the tasks referred to in the descriptors.

12. The First-tier Tribunal refused permission in May 2012.  In July 2012 Judge Williams granted the claimant’s application for an oral hearing, considering that, whilst permission could not be granted on the basis of the written representations, the first and third grounds might prove to be arguable on further consideration.  The claimant’s representative responded indicating that the application for an oral hearing of the permission application had been made in error (it is done by ticking a box on Form UT1) and offering written representations.  In October 2012 Judge Jacobs granted permission without further representations, finding it arguable that the statement of reasons did not “deal adequately with the descriptor for bending and kneeling or with the issue of repetition and regularity”.
13. Like the Judges who considered permission, I have no hesitation in rejecting ground (2).  It is true that, on a strict reading of the tribunal’s finding, the claimant might only be able to walk exactly 200 metres, rather than more than 200 metres.  But a claimant’s ability to walk cannot be gauged with that degree of precision.  Earlier in the reasoning (paragraph 48) they had calculated that 5 minutes’ walking, even at a slow pace, would enable her to cover 200 metres and relied on other evidence to support the conclusion that the claimant could walk ‘this kind of distance’.  I am confident that if the tribunal had expressed themselves at paragraph 50 of the statement of reasons in terms of whether the claimant could walk more than 200 metres, they would have answered that she could.
14. In relation to ground (1) the claimant’s representative relies on the decision of Judge Turnbull in AF v Secretary of State [2011] UKUT 61 AAC (CE/1992/2010).  In that case the First-tier Tribunal had rejected a submission that they needed to have regard to the claimant’s ability to perform the task in the descriptor repeatedly and reliably; the tribunal had done so on the ground that the limited capability for work assessment did not contain any descriptor for inability to perform the task ‘sometimes’.  They seem to have concluded that this meant that the ESA descriptor only applied to people who could not perform the task at all, so that any degree of ability to perform the task meant that no points were scored.  
15. Judge Turnbull concluded that the omission of a descriptor for ‘sometimes unable’ did not mean that the descriptor in issue had to be given that extreme interpretation.  As with activities for which there had never been a ‘sometimes’ descriptor, there remained a need for tribunals whether the task could be performed with ‘some degree of repetition’.  

16. He went on to say at paragraph 12 of this decision that ”A tribunal is unlikely to need expressly to consider this issue unless there is something in the facts which suggests that the claimant might not be able to perform the activity with some degree of regularity”.  In that case the claimant had complained of fatigue, with the result that the tribunal’s wrong approach to the question of reasonable regularity might have made a difference.
17. I respectfully agree with everything Judge Turnbull said.  The sentence I have just quoted from his decision is in point here.  There is nothing in the tribunal’s decision in the present case to suggest that their silence on the question of reasonable regularity means that they adopted the wrong approach to the interpretation of the descriptor that had been adopted in Judge Turnbull’s case.  

18. The ‘statutory question’ posed to decision-makers and tribunals by the descriptors in the limited capability for work assessment (and similar previous assessment models) is whether the description set out in a descriptor fits the claimant – in other words, whether the claimant can fairly be described, for example, as someone who cannot bend, kneel or squat as if to pick up a light object off the floor and straighten up again.  It is implicit in this that a description set out in a descriptor will not fit a claimant who can only perform the relevant task exceptionally or infrequently; conversely, even the fittest person could not perform an indefinite series of repetitions of, for example, the bending and kneeling task that I have referred to.  Judicial references to ‘reasonable regularity’ reflect this.  But judicial expositions of the meaning of legislative provisions should not be treated as extending the wording of the provision in such a way that tribunals that do not recite the extended wording are to be taken to have misdirected themselves.
19. Ground (3) seems to me to misunderstand what the tribunal said about the GP’s evidence on bending and kneeling: thy did not say that the GP had assessed the claimant as less disabled than she claimed; rather, they rejected his evidence because it suggested she was more disabled than she claimed.  I do not in any event consider that their statement of reasons was inadequate.  There are three descriptors that score points in relation to bending and kneeling.  At paragraph 56 the tribunal gave a clear reason for rejecting the first (cannot bend to touch knees): it connotes a very severe level of disability that the claimant had not claimed.  As regards the other two (in short, cannot bend, kneel or squat as if to pick up an object (a) 15 cm above the floor or (b) from the floor itself), the evidence – apart from the rejected evidence of the GP – was the claimant’s statement in the questionnaire that bending, kneeling and squatting were ‘very difficult and painful’ and the examining medical practitioner’s opinion that she could perform the tasks in the point-scoring descriptors for this activity, together with his related clinical findings.  
20. A statement of reasons is adequate if it tells the reader why a tribunal reached particular conclusion, in sufficient detail to show whether they applied the law properly.  In submitting that this statement of reasons does not, the claimant’s representative has focussed on paragraphs 56 to 58 of the statement of reasons.  However, the paragraphs in which the tribunal discuss individual activities in the limited capability for work assessment (including paragraphs 56-58 in respect of the bending and kneeling activity) are prefaced by paragraph 44.

21. In that paragraph the tribunal record their agreement with the conclusions of the examining medical practitioner and their reasons for that general agreement.  The paragraph then says that the tribunal’s own conclusion is based on the examining medical practitioner’s clinical findings as well as the tribunal’s own overall conclusions about the claimant’s medical condition and ‘the additional evidence given below’.  ‘Below’ are the paragraphs dealing with the individual activities, in which the tribunal record and discuss particular pieces of evidence of the claimant, the examining medical practitioner and GP.
22. In a subsequent section, paragraphs 94 to 96 give the tribunal’s reasons for giving ‘full weight’ to the evidence of the examining medical practitioner.  These include the fact that information from the claimant and from clinical examination was cited to support each of the examining medical practitioner’s findings (paragraph 95) and that the examining medical practitioner’s conclusions were consistent with ‘the absence of current medical intervention with the hip’ and ‘the minimal clinical evidence of impairment of the hip’.
23. The examining medical practitioner’s finding that no point-scoring descriptors for bending and kneeling applied to the claimant was supported by, among other things, the claimant’s evidence that she used stairs, his observation of her bending to the floor from a chair, his completely normal findings as regards the claimant’s left leg and her right leg and hip; it is implicit in his and the tribunal’s conclusion on bending and kneeling that her ‘moderately reduced’ left hip bending and ‘limited’ left hip rotation owing to pain did not prevent her performing the bending and kneeling tasks.
24. Viewed as a whole, therefore, the statement of reasons does tell the reader why the tribunal found that the claimant scored no points for bending and kneeling: they agreed with the conclusion of the examining medical practitioner, for the overall reasons that they gave in paragraphs 44 and 95-96 and for the additional reasons (a) that they rejected the contrary evidence of the GP for the reason they gave in paragraph 56 and (b) that they found the examining medical practitioner’s conclusion to be supported by his observation recorded in paragraph 57.  It is unclear why they singled out his observation of the claimant bending from a chair for special mention in paragraph 57, but the requirement of an adequate statement of reasons is not a requirement of stylistic perfection but rather a requirement to tell the reader the reasons for the decision.  I find that this has been done here.
25. Nor is the requirement of an adequate statement of reasons a requirement for reasons which persuade the Upper Tribunal judge that the First-tier Tribunal’s conclusion on a particular point was factually correct; the law only permits me to set aside a First-tier Tribunal decision if it involves an error of law, and does not permit me to consider whether I would have reached the same factual conclusion as the First-tier Tribunal – something that I would not have the medical expertise to do.

26. I am therefore unable to conclude that the tribunal’s decision involved an error of law.  In those circumstances, the law governing appeals to the Upper Tribunal does not permit me to overturn the decision.

27. I note that the claimant’s condition has deteriorated since her ERSA was withdrawn on 9 July 2010; in particular, she has subsequently suffered two strokes.  She might be well advised to apply for ESA again, if she has not already done so.

Judge Nicholas Paines QC
15 February 2013
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