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 [June 2015 App] A. Introduction
[June 2015 App] 1. This document is the appendix to the June 2015 annex to our main judgment. In this appendix we provide supplementary material summarising the main features of evidence and argument dealt with in closed session, subject to the limitations described in the June 2015 annex. References in this appendix to [page numbers] are references to page numbers for the documents which we have considered in the June 2015 annex at [June 2015] Section M.
[June 2015 App] 2. In this document we adopt the framework used in the June 2015 annex. Accordingly we turn to section G.
[June 2015 App] G. Constitutional Conventions 

[June 2015 App] 3. Professor Brazier did not give any evidence on a closed basis. Sir Alex provided a confidential annex to his witness statement, as did Sir Stephen. In argument each confidential annex was sometimes referred to as a “closed witness statement” – which, indeed, both of them were. Each of Sir Alex and Sir Stephen gave oral evidence, being cross examined by Mr Pitt-Payne on behalf of the Commissioner. They subsequently, at our request, gave evidence together in order to respond to our questions. … [Certain] features of their closed evidence, including [certain parts of] their evidence relevant to issues concerning constitutional conventions, are summarised in section [June 2015 App] H below. 
[June 2015 App] 4. As to the closed submissions on issues concerning constitutional conventions, the confidential annex to the opening skeleton argument for the Departments submitted:

(1) … the entire disputed correspondence (with … [one] … exception) concerned the “business of government”. Self-evidently, correspondence about government business is within the scope of the education convention. 

(2) It would be artificial to exclude … [the exception] … from the scope of the education convention, for  … the correspondence is properly seen as part of a “continuum” of contact, whereby Prince Charles builds up relationships with ministers, and … constructing and nurturing those relationships is an aspect of the education convention. 

[June 2015 App] 5. The Departments’ supplemental closed written submissions dated 8 February 2011 did not specifically address constitutional conventions.
[June 2015 App] 6. The Commissioner’s closed written submissions dated 8 February 2011 submitted:

(1) The disputed information illustrates the intrinsic difficulty of distinguishing between correspondence that is, and is not, “argumentative”:

(i)
The letter at [p. 30] provides Prince Charles with a note on the outcome of consultation about the statutory regulation of herbal medicine and acupuncture.  Is this simply providing Prince Charles with information?  Or should it be viewed as part of an “argumentative” exchange, given Prince Charles’s well-known interest in complementary and alternative medicine?

(ii)
The Cherry Knowle correspondence between Prince Charles and the Department of Health:  see [p. 26], [p. 28], [p. 31] and [p. 35].  On one view Prince Charles is merely seeking and receiving progress reports about the project.  On another view, he is making it clear that he is interested in the project, that he wishes it to progress, that he is concerned about delays, and that he wishes all reasonable steps to be taken to minimise those delays. So is the correspondence “argumentative”?

(iii)
The letter at [p. 57] includes a tentative suggestion from Prince Charles that consideration might be given to involving the Royal Navy in discussions about combating unlawful fishing.  Is this an “argumentative” intervention by Prince Charles?

(2) The Commissioner accepts that social or charity-related correspondence falls outside the convention. The following correspondence is material here:

(i)
[p. 9]:  social/personal letter … ;

(ii)
[p. 16]:  social/personal letter … ;

(iii)
[p. 59-60]:  exchange of letters about In Kind Direct.

[June 2015 App] 7. In closed session on 10 June 2011 Mr Swift for the Departments submitted:

(1) The impracticality of distinguishing formal education from “advocacy communications” was shown not only by the open evidence on 17 January 2011 of Sir Stephen and Sir Alex [see section G of the main judgment] but also by … closed evidence …  to the effect that there was a natural ebb and flow rather than a division between education and advocacy …
…
(2) …
[June 2015 App] 8. In the same session Mr Pitt-Payne for the Commissioner submitted that argumentative correspondence could fall within the education convention and would in any event be difficult in practice to distinguish from it. In that regard he specifically relied on the passage in his written submissions referring to the Cherry Knowle correspondence [see above]. 
[June 2015 App] H. Evidence of factual witnesses
[June 2015 App] 9. We summarise here … [certain] points made in closed evidence by Sir Alex and Sir Stephen. 

Closed evidence – Sir Alex Allan

[June 2015 App] 10. Sir Alex gave examples of the education convention in action …
[June 2015 App] 11. … [Sir Alex gave evidence concerning] what had been supplied to Mr Dimbleby for the purposes of the biography … Sir Alex added:
The ultimate decision on the contents of the book was that of Mr Dimbleby.

… 
[June 2015 App] 12. Sir Alex was not able to be definitive about the extent to which what happened in relation to Mr Dimbleby had a “chilling effect” on frankness.
[June 2015 App] 13. Turning to the disputed information, with one exception Sir Alex largely acknowledged in answer to Mr Pitt-Payne that the content of the disputed information assembled by each of the departments was in itself anodyne and on topics which the public would not be surprised to see Prince Charles writing about. The exception concerned Mr Pitt-Payne’s questions about the correspondence with the Prime Minister, where the witness drew attention to the wide range of different issues that it covered. During re-examination by Mr Swift, Sir Alex placed emphasis on the chilling effect of release irrespective of content. He agreed with Mr Swift’s proposition that the topics covered by the correspondence could be topics within the scope of the tripartite convention i.e. topics the Queen could raise.

[June 2015 App] 14.  … .

[June 2015 App] 15. The correspondence with the Prime Minister … was broad ranging but particularly concerned agriculture, and it was about matters of government policy. The fact that this was correspondence with the Prime Minister “heightens the sensitivity.”  Sir Alex added that :
“[it is] very much part of the constitutional convention of educating the Prince in the business of government that he does have access to the Prime Minister, and the importance of upholding the confidentiality of that is very strong”.

… 
[June 2015 App] 16. … 
[June 2015 App] 17. On the correspondence with the Department of Health … the consultation document [pp. 30, 34] “self-evidently concerned matters of government policy”. It was a topic on which Prince Charles was known to have expressed views – Sir Alex agreed it would not be a surprise to the public to know he writes on this. As to Cherry Knowle [pp. 26-27, 28-29, 31-33, 35-36], this formed part of a government policy initiative in partnership between DH and Prince Charles’s Foundation for the Built Environment and others: “It therefore fell within the business of government...” Sir Alex did not think this was controversial at a national level, so the subject was not politically sensitive. Of concern was the release of correspondence written with an expectation of confidentiality and in an “informal tone”. It was all part of the education convention inasmuch as it was building relationships with ministers.
[June 2015 App] 18. DCMS …  Sir Alex accepted that letters concerning Prince Charles’s Foundation for the Built Environment, Smithfield and Antarctic huts [pp. 37, 41, 42, 43-44, 45] related to “ .. particular personal interests of Prince Charles” but they equally concerned “the business of government in general and DCMS in particular”. The content of letters was not itself thought to be politically sensitive. Of concern was the release of correspondence written with an expectation of confidentiality.

[June 2015 App] 19.  Department for Children, Schools and Families … : school meals directly concerned the business of the department, and so did Prince Charles’s summer schools [pp. 48-49, 50, 51-52, 53-54, 55] – “Their remit therefore coincided with interests of DFES in training teachers”. Sir Alex accepted that there was no information of particular political sensitivity, and that the topics involved were those which Prince Charles is publicly identified with.
[June 2015 App] 20. DEFRA … Illegal / unreported fishing – the Minister [Elliot Morley] contacted Prince Charles about an area of government policy in which he believed Prince Charles would be interested. It illustrated Prince Charles seeking to influence government policy Sir Alex did not think any of the topics were of political sensitivity.
[June 2015 App] 21. BIS … The correspondence related to Prince Charles’s charity In Kind Direct. The aims of the charity were aligned with the work of the government's Corporate Challenge team and so the correspondence concerned the business of government.  Sir Alex agreed the topics were not of political sensitivity and related to matters Prince Charles was publicly associated with. Sir Alex suggested that the correspondence had dual significance, in that it was concerned with both educating Prince Charles and with the business of his charities.
[June 2015 App] 22. Sir Alex identified letters which if published would in his view undermine Prince Charles’s political neutrality and potentially damage his relationship with government. The first was the letter to the Prime Minister of 8 Sept 2004 [pp. 5-8] as regards Armed Forces equipment (deemed criticism of the government’s Armed Forces spending), and as regards the suggestion that the OFT was a major problem to dairy farmers. The second was the letter to the Prime Minister of 24 February 2005 [pp. 18-21] as regards bovine tuberculosis and badger culling, which was still a matter of significant political controversy, and as regards lateness of the Single Farm Payment.
[June 2015 App] 23. There were letters which in Sir Alex’s view might if published create political controversy and possibly undermine Prince Charles’s position as heir  to the throne. An example was the letter to the Prime Minister of 24 Feb. 2005 [p. 21] criticising the EU directive on herbal medicine – it was direct criticism of an international legal instrument that the UK is required to implement. Sir Alex also cited from the same letter [pages 18-21] the reference by Prince Charles to “shocking examples” of the behaviour of some retailers. This was harsh criticism of one sector of British economy.

[June 2015 App] 24. In addition there were letters which either reflected or went against likely future government policy. Thus Prince Charles’s views favouring a badger cull [page 18] were contrary to the policy eventually adopted by the Labour administration. By contrast his views [page 20] that there should be an independent arbitrator to deal with complaints of breaches of the Supermarket Code of Practice reflected the policy of the current administration.
Closed evidence – Sir Stephen Lamport

[June 2015 App] 25. Sir Stephen provided evidence of the education convention in action and the background to it… .
[June 2015 App] 26. Sir Stephen stated that the content of Prince Charles’s letters to ministers “would have been very different if the parties had written under the understanding that the letters might be disclosed” … 
[June 2015 App] 27. On the impact of the biography, Sir Stephen … distinguished between the impact (if any) of the Dimbleby biography as a single episode and disclosure under the Act, which would be recurrent.
[June 2015 App] 28. Sir Stephen was not able to accept that, despite the content itself of a letter being anodyne, there would not be a severe and adverse effect from its release. Thus he said: 
… one can always pick out individual letters and say: well, there's nothing   actually in that letter which would do anybody any harm if it was to be released and known about by the public, but I would answer to that that these letters are part of the tapestry of relations between the Prince of Wales and a minister, or the Prime Minister, and once you begin to unravel the threads of that tapestry, the threads of trust and confidence, you do begin to degrade the impact and the effectiveness of that relationship.”

[June 2015 App] 29. … 
[June 2015 App] 30.  …
[June 2015 App] 31. DH [pp. 26-36] Sir Stephen agreed that on the face of it the content of the letters on health matters i.e. Cherry Knowle and complementary medicine was anodyne. 
[June 2015 App] 32. DCMS [pp. 37-45] Specifically dealing with [pp. 37 and 45] – Sir Stephen agreed that the content here was anodyne.
[June 2015 App] 33. Department for Children, Schools and Families [pp. 48-55], at [p. 46], Sir Stephen agreed that the content was anodyne. … 
[June 2015 App] 34. Sir Stephen stressed the importance of Prince Charles’s perceived political neutrality in the following terms: 
… if you erode that position of perceived neutrality, of being above party-political debate and so on, you do actually remove his ability to raise privately a whole range of issues with government, which at the moment he is able to do.
[June 2015 App] 35. Most meetings between Ministers/Prime Minister and Prince Charles are reported in the Court Circular. Nevertheless Sir Stephen could not support publication of lists of correspondence for fear of the inferences which might be drawn.
[June 2015 App] 36. Sir Stephen noted that in the exercise of the sovereign’s right to encourage and warn under the tripartite convention the Queen cannot have agreed with everything her governments have done over her 60 years’ rule. He drew a comparison between warnings by the Queen in this regard and the testing of government views and policies by Prince Charles as demonstrated by this correspondence. Sir Stephen therefore suggested that such testing fell within the education convention.
 [June 2015 App] J. Analysis of the public interest

 [June 2015 App] J2: IC(2), (5), (6) royalty, government, constitutional debate 

[June 2015 App] 37. The Commissioner’s closed submission dated 8 February 2011 asserted:
(1) Some of the disputed information would make a real and substantial contribution to public understanding of these matters and hence to informed debate about them.  The following letters fall into this category:

(i)
[p. 5]:  this letter shows Prince Charles writing to the Prime Minister (PM) on a wide range of subjects, mostly though not entirely to do with agriculture.  The letter shows how Prince Charles uses his access to the PM; it demonstrates his informed and expert knowledge of agriculture, his interest in the subject, and how that knowledge and interest are deployed in direct communications with the PM.

(ii)
[p. 11]:  this is the response to [p. 5], and its disclosure would further public understanding of the way in which the PM’s side of the relationship with Prince Charles is managed.  However, the letter does not disclose whether Prince Charles’s views have actually affected Government policy (see further below).

(iii)
[p. 18]:  as for (i) above.

(iv)
[p. 22]:  as for (ii) above.

(v)
[p. 26], [p. 28], [p. 31] and [p. 35]:  the Cherry Knowle correspondence.  This shows Prince Charles seeking to encourage progress on a specific project.

(vi)
[p. 46]:  shows Prince Charles engaging in an exchange of real content and substance about school catering.

(vii)
[p. 57]:  shows how Prince Charles seeks to advance a subject on which he has a specific interest (marine conservation).

(2) Other parts of the disputed information are anodyne, and it is difficult to see any substantial public interest in their disclosure in terms of informing public understanding and debate.  It might be said, conversely, that their disclosure would be harmless.  But what also needs to be taken into account in relation to these letters, as weighing against disclosure, is: (i) their private and confidential character; and (ii) the general effect of their disclosure on the way in which relations between Prince Charles and Ministers would be conducted in future.  The following letters fall into this “anodyne” category:

(i)
[pp. 1-4]:  these exchanges mainly relate to specific conservation projects.  There is nothing to suggest that these were particularly controversial.

(ii)
[p. 9]:  this is a courtesy letter … .

(iii)
[p. 16]:  this is a courtesy letter … .

(iv)
[p. 50-55]:  largely about Prince Charles’s Summer Schools.  Their work and his association with it are a matter of public knowledge; it is wholly unsurprising, and not materially informative, to see him supporting their work.

(v)
[p. 56], [p. 58]:  provision of information to Prince Charles on subjects on which his interest is well-known.

(vi)
[p. 59] – [p. 60]:  an exchange about In Kind Direct.

(3) The following letters are perhaps borderline (i.e. there is some public interest in their disclosure as promoting public understanding and informed debate, but it is very limited):

(i)
[p. 41]:  this relates to the listing of buildings at Smithfield Market.  It is unclear whether there was anything controversial about this:  and the letter does not assist in judging whether Prince Charles’s intervention had any material influence.

(ii)
[p. 43]:  letter about the Antarctic Huts – not clear whether this is controversial or whether Prince Charles’s intervention was in any way influential – and it might be said that given Prince Charles’s well-known interests this was a wholly unsurprising project for him to take up.

[June 2015 App] 38. In closed session on 10 June 2011 Mr Pitt-Payne for the Commissioner submitted:

(1) Mr Swift emphasises significant public interest in disclosure if but only if there is evidence of impropriety. That overlooks other considerations: fostering public understanding of process of government and contributing to debate, rather than whistleblowing. There are two difficulties for Mr Swift. First, the Act is not focused on wrongdoing. Second, whether there is impropriety depends on what the existing system is, compared to what actors did. Disclosure may lead the public to say there was no wrongdoing but the system should be changed. Mr Swift says these points prove too much, for they would apply to every case: but weight varies from case to case, first depending on intrinsic importance of debate, and second on the extent to which the document adds to the debate. 

(2) Cherry Knowle is an interesting case study showing how Prince Charles’s personal interests become linked with his Foundation for the Built Environment. 

(3) Mr Evans has a concern that it is illegitimate that Prince Charles should have back door access to government. Some of the disputed information would help in developing the opposing arguments, and thus disclosure is preferable to leaving the parties to speculate.

[June 2015 App] J3: IC(3), (4) understanding Prince Charles’s influence

[June 2015 App] 39. The confidential annex to the opening written submissions for the Departments submitted:

(1) The content of the letters does not enable any judgment to be made about whether Prince Charles has any influence on the direction of public policy or not, and does not therefore advance at all any public interest in understanding his influence. 

(2) The letters show Prince Charles advancing views on a number of matters, and the relevant minister responding either in agreement, or making counterarguments, or setting out what relevant government policy actually is. They do not at any stage show that government policy changed one iota as the result of Prince Charles’s intervention. That is the case even at the “micro” level (e.g. listing of the Red House cold store in Smithfield market), no less than at the “macro” level (e.g. defence funding). 

(3) On the other hand, they cannot show that Prince Charles had no influence on government policy, simply because disclosure of correspondence representing only one part of the interactions between Prince Charles and ministers cannot prove a negative. 

[June 2015 App] 40. The closed written submissions for the Departments dated 8 February 2011 submitted:

(1) The rationale for the claimed “strong public interest” in disclosure of the disputed information identified by the Appellant in §50 of his additional submissions is that disclosing the disputed information would indicate whether Prince Charles’s arguments had a discernible influence on policy decisions. 

(2) In fact, no part of the disputed information goes to whether Prince Charles has had any influence on policy, one way or the other. No letter from any Minister indicates that the Minister has listened to what Prince Charles has had to say, and modified policy in light of it. Nor does any of the disputed information indicate the converse (i.e. that the Minister has determined not to change policy, whatever arguments Prince Charles might have raised). 

(3) That is so, even with regard to particular, specific, decisions on which Prince Charles has opined, such as a decision whether to list a building. …
…
(4) … 

(5) … it is also significant that the volume and frequency of the disputed correspondence … does not suggest either that he “bombards” Ministers, or that Ministers do or are required to spend a disproportionate amount of time dealing with correspondence from the Prince.

(6) In short, nothing in the disputed information discloses anything material to the assertion that Prince Charles has a disproportionate or otherwise undue influence on Ministerial decision-making. This does not provide any public interest reason in favour of disclosure.

[June 2015 App] 41. In the context of submissions regarding the contention that the correspondence concerns Prince Charles’s particular interests, it was added:

(1) To the extent that disclosure of the disputed information would reveal simply that Prince Charles wrote to Ministers on subjects in which he is already known to have an interest, the public interest in disclosure is itself slight. If the public is not, in fact, being told anything new about Prince Charles’s concerns, then there is limited public interest in revealing the content of correspondence, and any such limited interest is heavily outweighed by factors against disclosure

(2) It was also suggested … that disclosure of the disputed information would serve a public interest “in knowing that The Prince of Wales’ interventions on subjects of this type was made on a well-informed basis”. But, to the extent that this is a public interest at all, it is an interest that is met in other ways. Prince Charles has a variety of other channels through which he can and does reveal that he is well-informed on subjects … Thus this is not a matter that requires the disclosure of the disputed information – particularly taking into account the harm that such disclosure would otherwise do to the public interest in the operation of the constitutional arrangements presently in place in the United Kingdom.

[June 2015 App] 42. Further, under the heading, “Is The Prince of Wales writing in his own personal interests?”, it was added:

(1) A related point is the possible suggestion that when Prince Charles writes to Ministers on (for example) agricultural matters, he is acting in his own interests rather than any other capacity (because he is a landowner and farmer whose revenue comes from the land). If this were true, it would be a matter that was relevant to the public interest in the disclosure of such correspondence. For example, it might be suggested that in criticising delays to the Single Farm Payment (see [p. 23]), Prince Charles was pursuing his own interests, because this was a matter that would or might have affected tenants on his own land. And if he is acting in his own interests, it might be said, there is an increased public interest in disclosure. 

(2) But this suggestion rests on a false analysis of the position. It misunderstands the context in which exchanges between Prince Charles and Ministers take place, and the capacity in which the Prince engages in this correspondence. Even though Prince Charles may have a particular concern in an issue arising from personal understanding or experience, this does not prevent him from addressing the point in his capacity as Heir to the Throne. Unless it is clear that his narrow personal interest is being pursued, it should and must be assumed that the communication is within the ambit of the public interest that Prince Charles prepare for succession, and build relationships with ministers. 

(3) …
(4) Similarly, the fact that Prince Charles may ask more questions or make more suggestions about area A rather than area B (because he has a particular interest in area A) says nothing as regards the public interest in disclosure/confidentiality. The communication still falls within the mainstream of correspondence between ministers and the heir to the throne.

(5) These points are underlined by assessing the position by reference to how the same suggestions would be addressed if made in respect of the Sovereign (for example, by way of topics raised by her in the course of audiences with the Prime Minister). She is entitled to question any part of government policy, but no doubt how she exercises this duty is in practice is up to a point influenced by her own areas of interest (whatever they may be). But there is nothing at all improper in this. It is entirely consistent with the proper discharge of the Sovereign’s responsibilities; it does not suggest pursuit of any form of personal interest. 

[June 2015 App] 43. Under a final heading, “Is The Prince of Wales acting as a “charitable entrepreneur” (rather than constitutional actor)?”, it was submitted:

(1) One question that arises is whether, from the perspective of the public interest in disclosure of the disputed information there is any significance that some parts of it show Prince Charles corresponding with Ministers on matters that touch on charitable concerns in which he has an interest. 

(2) It is submitted that there is no significance in this: it does not identify the existence of any public interest in disclosure. 

(3) First, correspondence that touches on such matters is squarely within the ambit of the Prince’s constitutional role as heir to the throne (and likewise is equally within the constitutional role of the Sovereign). There is no distinction to be drawn between Prince Charles corresponding with government about policy generally, and Prince Charles corresponding with government about policy as it affects charitable concerns with which he has an involvement. That is because Prince Charles’s welfare work (and indeed welfare work of the Royal Family generally) is squarely within his constitutional role. See e.g. 4/240 per Professor Vernon Bogdanor.

 “The philanthropic and charitable work undertaken by the Royal Family “may lack mystery, but…servers the country by propping up civil society, that commonwealth of citizenship outside the state”, and also “pinpoints social needs otherwise ignored by government and offers a voice to minorities and other deprived groups which are little represented politically”. This kind of work has been associated with the monarchy since the late eighteenth century, but it is only at the end of the twentieth century that it has come to assume fundamental importance. It may be seen as “the most important development in the history of the monarchy over the past 200 years…By allying itself to prominent philanthropic causes, the monarchy raised its prestige and reaffirmed its importance in a time when it was retiring from national politics…Nothing has done more to democratize the monarchy or make it more visible in this century than its voluntary work.” In our own times, this “welfare conception” of monarchy has been well understood and developed by The Prince of Wales, who has involved himself in work for the disadvantaged…”

(4) Second, an important distinction is to be drawn … between (a) correspondence between charities and Ministers, and (b) Prince Charles’ correspondence with Ministers as it relates to charities (even ones with which he is associated). Prince Charles’s correspondence with Ministers as it concerns charities is not correspondence written by him in a role as (a self-proclaimed) “charitable entrepreneur”. It is correspondence in which he discusses charitable concerns as part of (1) developing a relationship with Ministers; and (2) dealing with policy concerns more widely. 

(5) …  (A clear example would be [p. 31] (24 February 2005 to Secretary of State for Health), where Prince Charles  discusses his Foundation for the Built Environment alongside expressing general concerns about the financial and human cost of bad development, and the mental and physical well-being of communities and NHS workers.)

(6) Third, the fact that Prince Charles suggests a particular course of action in a context which concerns one of his charities (for example, adoption of the Enquiry by Design method) is also in keeping with the role he will play as sovereign to counsel, encourage and warn. 

(7) It is accepted that if the content of correspondence between Ministers and Prince Charles concerning charities in which he is involved disclosed any form of impropriety, that would increase the public interest in disclosure. Thus (for example) if there was correspondence to the effect that Prince Charles was able to by-pass ordinary funding arrangements, that would be a matter where there would be a public interest in the disclosure of that information. (It would not, of necessity, be a conclusive point in favour of disclosure because other means exist of ensuring the public interests in accountability/transparency in respect of such decisions - for example, publication of departmental and charity accounts; the application of guidance on departmental grants [See for example the guidance under s.64 of the Health Services and Public Health Act 1968, referred to in Sir Stephen’s second open statement, paras 10 et seq.]).
(8) But there is nothing of this sort within the disputed information. See for example [p. 51] [Correspondence from the Secretary of State for Education and Skills, indicating that no grant could be made to the Prince of Wales Education Summer School, and that departmental grants would need to go through “fair and competitive processes”], [p. 59] [the Secretary of State for Trade and Industry writing to Prince Charles, indicating that the DTI cannot assist “In Kind Direct” with funding]. 

[June 2015 App] 44. The Commissioner’s closed written submissions dated 8 February 2011 submitted:

(1) In relation to the Prince’s influence on Government policy, the public interest in disclosure under this heading is limited. None of the disputed correspondence casts much light on whether Prince Charles is successful in influencing Government policy.

(2) In relation to lobbying:

(i)
None of the correspondence shows Prince Charles as seeking to influence Government on behalf of his own interests.  None of it shows him acting as an official or self-appointed spokesman for a particular interest group.

(ii)
On the other hand, some of the letters show Prince Charles seeking to defend the interests of particular groups:  see e.g. [p. 5] which refers to the position of beef farmers, hill farmers and the dairy sector.

(iii)
Whether taken individually or cumulatively, the letters do not support any suggestion that Prince Charles “bombards” Ministers:  i.e. that the volume or length of his letters imposes an unreasonable burden.

(iv)
Overall, there is some public interest in disclosing the disputed information in order to inform discussion or debate about whether Prince Charles does, or should, engage in “lobbying”.

[June 2015 App] 45. In closed session on 10 June 2011 Mr Swift for the Departments submitted:

(1) On the question of understanding Prince Charles’s influence on government, the Commissioner only went so far as to assert a public interest in knowing if Prince Charles’s suggestions have an impact. Mr Evans went further and said there was a public interest in disclosing information in order to inform discussion or debate about the extent to which Prince Charles’s communications have an impact. Mr Evans’s argument would convert the qualified exemption into an absolute requirement to disclose. Moreover, it required the tribunal to ignore all other considerations. The public interest in confidentiality is important, and the public interest in disclosing material merely so that people can see it is nowhere near strong enough to justify the harm that would follow.

(2) Also on this question, Mr Swift submitted that the disputed information did not show one way or the other whether Prince Charles had any impact on policy making. It followed that disclosure would not of itself serve to further a public debate, or alternatively that the public interest in disclosure stemming from Mr Evans’s contention was a low grade public interest in this case, of little weight when balanced against the public interest in non-disclosure. 

(3) As to the Prime Minister’s letter of 11 October 2004 at [p. 13], saying on use of British beef by the armed forces “I am going to see if we can do more,” if this pointed to having an impact, the question then arose as to the extent to which that could be regarded as in any sense inappropriate. Confidentiality provided the best conditions for the performance of Prince Charles’s functions. 

(4) As to the Prime Minister’s letter of 30 March 2005 at [p. 23], saying that Prince Charles had raised the issue of delay to the single farm payment and a possible interim payment, that the Prime Minister had a lot of sympathy with this, and that DEFRA were working on ideas, it was impossible to tell from the letter whether Prince Charles’s intervention had made a difference, it was unnatural to read the letter in that way, and for practical reasons this was unlikely. 

(5) As to the letter from Ms Jowell (Secretary of State for Culture, Media and Sport) of 28 February 2005 at [p. 41], saying in relation to buildings which did not meet the listing criteria “I share your concern … I have therefore written to the Deputy Prime Minister …”, the letter did not show that Prince Charles had been a cause of any material change of approach. Merely reinforcing what the minister already thought would not be enough to warrant disclosure, which could only be merited if Prince Charles’s view and no others had resulted in a policy change. In relation to Smithfield, reliance was placed on [certain] evidence … 
… 
(6) As to the letter from Mr Reid (Secretary of State for Health) of 8 October 2004 at [pp. 26-27], responding to concerns that proposals for land at Cherry Knowle may disrupt the “Enquiry by Design” initiative and saying that he had asked officials “to take all possible steps to speed matters up”, Cherry Knowle had a high local profile, so ministers were taking an interest in any event. In order to warrant disclosure a document would have to show something dramatic, a distortion of ordinary constitutional arrangements. …
(7) On the question of “lobbying” the Commissioner had identified a public interest in disclosing information in order to inform discussion or debate about the extent to which Prince Charles engaged in “lobbying”, but the disputed information did not show “lobbying” in any improper sense. Disclosure would do significant harm. The fact that Prince Charles may write on subjects in which he is known to have an interest does not diminish the public interest in non-disclosure. As to examples where Prince Charles (even though he is not seeking a personal benefit) would receive a personal benefit if a policy he sought were adopted, this could have weight if ministers had failed to draw an appropriate line, but even then it might not warrant disclosure.

(8) Points made in the closed written submissions for the Departments dated 8 February 2011 concerning Prince Charles’s charities had now been the subject of open oral submissions, and did not need to be supplemented in closed submissions. In relation to charities the Departments relied in addition upon their general arguments in relation to the suggested public interest in understanding Prince Charles’s influence and the extent to which he engaged in “lobbying.” 
[June 2015 App] 46. In the same session Mr Pitt-Payne for the Commissioner made submissions criticising the Departments’ stance on a limitation to impropriety – see section [June 2015 App] J2 above.
[June 2015 App] 47. In reply it was submitted by Mr Swift:

(1) As to Mr Pitt-Payne taking you through factors supporting disclosure – I invite you to take into account that attaching weight to general considerations you must identify the way in which they will be advanced, of course it might provoke debate, but about what and what public interest would it serve. 

(2) Here disclosure would not assist that sort of public activity. And at what cost to the public interest?

[June 2015 App] J4: IC(8) the education convention, preparation for kingship

[June 2015 App] 48. The closed written submissions for the Departments dated 8 February 2011 did not include a heading specifically concerned with the education convention or preparation for kingship. However the points made under the heading, “Is The Prince of Wales acting as a “charitable entrepreneur” (rather than constitutional actor)?”, noted in section [June 2015 App] J3 above, were concerned to maintain that that Prince Charles’s charitable work fell within this category. 

[June 2015 App] 49. The Commissioner’s closed written submissions dated 8 February 2011 made submissions set out in section [June 2015 App] G above, adding that even though social or charity-related correspondence fell outside the scope of the convention: (i) it is both confidential and personal in nature; and (ii) its disclosure would be capable of having a chilling effect on future communications.  Hence there were significant public interest factors pointing against its disclosure. 
[June 2015 App] 50. In closed session on 10 June 2011 Mr Swift for the Departments made the submissions we have set out in section [June 2015 App] G, and added:

(1) … 
(2) … 

 [June 2015 App] J5: IC(9) and variants: public perception of Prince Charles

[June 2015 App] 51. The confidential annex to the opening skeleton argument for the Departments submitted:

(1) … [there were] … examples of issues raised in correspondence by Prince Charles, which were matters of controversy between political parties (such as defence spending, the badger cull, the payment of Single Farm Payments). Disclosure of Prince Charles’s views on those issues would plainly have had the potential to damage his political neutrality. 

(2) More generally, the correspondence contains discussion of many other issues which are not necessarily ones of party political controversy, but which are contentious matters of public policy. Their disclosure would have exposed Prince Charles to the charge that he was acting in breach of political neutrality (however mistaken that charge in fact is), thus undermining his constitutional position. Examples of this are Prince Charles’s comments about herbal medicine regulation and school food. … 

[June 2015 App] 52. The closed written submissions for the Departments dated 8 February 2011 did not include a heading specifically concerned with the public perception of Prince Charles. However in the context of submissions regarding the contention that the correspondence concerns Prince Charles's particular interests, it submitted:

(1) The correspondence concerning farming and the environment contains a number of examples of remarks whose disclosure would risk a false perception that Prince Charles lacked political neutrality, and thereby undermine his position as Heir to the Throne. 

(2) Even though made about subjects which fall within areas in which Prince Charles is generally known to be interested (e.g. farming), they are remarks which Prince Charles would not have made in public, precisely because of the potential for harm. … 

(3) Thus the fact that Prince Charles’s interest in the general area is known does not answer the point that damage that would flow from disclosure of his particular remarks.

[June 2015 App] 53. The Commissioner’s closed written submissions dated 8 February 2011 submitted that, as identified earlier in the written submissions [see section [June 2015 App] J2 above], some of the correspondence is anodyne in nature, and it could be said that its disclosure would not affect Prince Charles’s political neutrality.  However, there were instances in the disputed information where disclosure would have a bearing on political neutrality: the exchange about badger culling [p. 18, p. 22] being perhaps the clearest example.
[June 2015 App] 54. In closed session on 10 June 2011 Mr Swift for the Departments submitted:

(1) … 
(2) On badger-culling, …, one sees that Prince Charles is not writing on these subjects in any party-political way. He is presenting a point of view, and he is entitled to do that. The risk of disclosing the information is that what he said is perceived as being said in support of a party-political position. 

(3) The correspondence about supermarkets was an example of something referred to in correspondence which did not divide political parties but nevertheless would be capable of being controversial, …
(4) … 
[June 2015 App] 55. In the same session Mr Pitt-Payne for the Commissioner submitted:

(1) On political neutrality, …  Forced public speech by Prince Charles can compromise perception of his political neutrality. 

(2) There is an analogy with a judge, whose strong views about parties and representatives could not be expressed publicly as this might give rise to a perception of bias. It is to do with the sort of behaviour that is appropriate in public for a person who plays a particular role, with the result that there are problems if material is put in the public domain.

[June 2015 App] J6: IC(11) chilling effect on frankness
[June 2015 App] 56. The confidential annex to the opening skeleton argument for the Departments submitted that the correspondence itself implies that disclosure would have a “chilling effect” upon the willingness of the parties to correspond frankly, because it forcibly expresses Prince Charles’s fear of media comment/intrusion. Two examples were given:

(1) The opening paragraph of Prince Charles’s letter to the Prime Minister of 24 February 2005 at [p. 18] …:
“I much enjoyed the opportunity to talk about a number of issues. You kindly suggested that it would be helpful if I put them in writing – despite the Freedom of Information Act!”

(2) Prince Charles’s letter to the Secretary of State for Education and Skills of 24 November 2004 [p. 50]:

“But perhaps I am now too dangerous to associate with!”

[June 2015 App] 57. The closed written submissions for the Departments dated 8 February 2011 submitted under the heading “The chilling effect of disclosure”:

(1) In the present case the relevant “chill” would apply to the correspondence between the Prince and ministers such that the substance of that correspondence would alter, limiting the range of information between the Prince and ministers, adversely affecting the quality of the Prince’s preparation to assume the responsibilities of Sovereign, and reducing the quality and depth of the working relationships between the Prince and ministers. All this would be contrary to the public interest in the proper functioning of the constitutional arrangements in place in the United Kingdom. In most cases evidence about “chilling effect” – albeit always important in terms of the public interest –  is often only to general effect. … .

(2) …  even relatively anodyne remarks of his [Prince Charles] are likely to be treated by the media (as reflected for example in the CA’s judgment in HRH The Prince of Wales v Associated Press). On that point, too, closed evidence is significant. (See for example … Sir Alex:
“Q. The second paragraph is then a rather speculative suggestion as to whether the navies of the relevant countries, and in particular the Royal Navy, might have any part to play in controlling illegal fishing…It is the sort of comment by the Prince that could conceivably be picked up by the media, isn’t it?

A.
Yes, yes

…” 

[June 2015 App] 58. It added that:

(1) … 
(2) The Dimbleby biography had a more limited effect on the frankness of communications than would disclosure under FOIA … 
[June 2015 App] 59. In the context of submissions regarding the contention that the correspondence concerns Prince Charles’s particular interests, it made the submission noted in sections [June 2015 App] J3 and [June 2015 App] J5 above, and added

(1) … 
(2) In those circumstances, the effect of disclosure would be not only to harm Prince Charles’ position (for no good reason, and in any event contrary to the public interest), but also materially to impair his willingness to address such subjects in full and with frankness in future. …
(3) This would be directly at odds with the public interest, as it would impair the Prince’s ability to prepare to discharge the responsibilities as Sovereign. His relationships with ministers at this stage would become necessarily more guarded and thereby less effective, and that is something which could continue to affect those relationships when the Prince becomes Sovereign.

(4) …  the public may in broad terms be familiar with certain aspects of the way in which Prince Charles expresses himself (for example, his self-deprecating sense of humour). To say that this familiarity diminished the public interest in confidentiality misses the point. The point is not whether Prince Charles has a sense of humour, or what type of humour that is. The point is that because communications remain confidential the relationship between Prince Charles and an individual can develop, and the development of that relationship is evidenced by the humorous, informal and self-deprecating manner in which Prince Charles is able to write. Thus disclosure of the disputed information would be at a cost – a cost that adversely affected the quality and nature of the relationships between the Prince and ministers, for the present and in all likelihood in the future even after the Prince has become Sovereign.

[June 2015 App] 60. Under the heading, “The significance (if any) of The Prince of Wales’ awareness of FOIA” additional points were made concerning a potential chilling effect on frankness. They are set out in section [June 2015 App] J7 below. 

[June 2015 App] 61. The Commissioner’s closed written submissions dated 8 February 2011 submitted:

(1) It is accepted by the Commissioner that there would be some chilling effect from disclosure of any of the disputed information, even information that is on its face anodyne.  Even correspondence that was innocuous in its content would be carefully scrutinised as to tone before being sent, if there was an expectation on both sides that the correspondence would be made public.  

(2) The following points were made by way of example.

(i)
The “social” letters at [p. 9] and [p. 16]:  these would be drafted more carefully and with a less personal tone if the expectation was that they would be made public.  … .

(ii)
[p. 18]:  this letter includes trenchant comments about the behaviour of supermarkets, and also criticism of an EU Directive. These parts of the letter would have been omitted, or very differently worded, if there had been an expectation of publication.

(iii)
[p. 50]:  the tone of this letter would have been wholly different – less self-deprecating, less personal – if it had been drafted with a view to prospective publication.  This would impede the development of good personal and working relations between Prince Charles and Ministers.

(iv)
[p. 57]:  the tentative suggestion about the possible use of the Royal Navy is a good example of a piece of “blue sky” thinking that, if published, could easily be sensationalised.  Prince Charles would be much less likely to float ideas like this if there was an expectation of publication.

[June 2015 App] 62. In addition, under the heading, “Constitutional convention”, it submitted that disclosure of social or charity-related correspondence, while not a breach of the education convention, would be capable of having a chilling effect on future communications. 
[June 2015 App] 63. In closed session on 10 June 2011 Mr Swift for the Departments submitted :

(1) The reference to the Act in the opening paragraph of Prince Charles’s letter to the Prime Minister of 24 February 2005 at [p. 18] was no more than a jocular remark, and it was entirely immaterial as to the balance of public interests. 

(2) …
(3) … 
(4) … 
(5) …
[June 2015 App] 64. In the same session submissions by Mr Pitt-Payne were substantially those in his written submission, summarised above. 
 [June 2015 App] J7: IC(7), (10) maintaining confidences, preserving privacy

[June 2015 App] 65. The confidential annex to the opening skeleton argument for the Departments submitted that principles on the application of the right to respect for private life under Article 8 ECHR set out in Niemietz v Germany and Folgero v Norway were engaged by the correspondence between Prince Charles and ministers, not just because Prince Charles’s role as heir to the throne, and consequent preparation for kingship, is inseparable from who he is, but because the correspondence reflected his core beliefs and values. Moreover, it was submitted, there were many examples to show that the importance to Prince Charles of the issues discussed in the correspondence is constantly emphasized by Prince Charles; of these examples, the Departments relied upon the following:
(1) In the NIO correspondence, see Prince Charles’s letter of 6 September 2004 [p. 1]:

“As usual, I repeated myself – yet again – as regards the potential value to be realized from the regeneration and re-use of redundant historic landmark sites…Hopefully, by the time of my next visit to the Province – and if I am still alive by then! – I will be able to see heartening signs of progress in all these issues we discussed.”

(2) In the DH correspondence, see Prince Charles’s letter of 24 February 2005 [p. 31 at p. 33]:

“I think you will know by now – to your cost! – that these are matters about which I care deeply…”

(3) In the DCMS correspondence, see Prince Charles’s letter of 27 March 2005 [p. 42]:

“As you know, I attach the greatest importance to preserving, restoring and re-using such precious heritage townscapes…”

(4) In the DEFRA correspondence, see Prince Charles’s letter of 21 October 2004 [p. 57]:

“Thank you again for writing as you did. I know just what a personal commitment you have made to this issue and how deeply you feel about it. Let us hope that between all of us who mind about sustainable fishing, we can make a difference before it is all too late…”

[June 2015 App] 66. The closed written submissions for the Departments dated 8 February 2011 did not include a heading specifically concerned with maintaining confidences and preserving privacy. However in the context of submissions regarding the contention that the correspondence concerns Prince Charles's particular interests, it noted that it might be suggested that if the disputed information concerns matters on which it is generally known that Prince Charles is interested, the public interest in maintaining confidentiality is thereby/to that extent diminished – i.e. “why not disclose something that does no more than tell the public something that they know already?”; “what is the harm in that?”. This was said to be a false analysis for a number of reasons. The reasons put forward are analysed in sections J3, J5 and J6. We mention it here only because the expression “public interest in maintaining confidentiality” was used – we think that in fact what was meant was more generally “the public interest in non-disclosure”. 

[June 2015 App] 67. Under the heading, “The significance (if any) of The Prince of Wales’ awareness of FOIA” it was submitted: 

(1) Prince Charles was plainly aware of FOIA at the time he wrote the letters, as his letter to the Prime Minister at [p. 18] shows. He may no doubt also have been aware of the EIR, though there is no evidence one way or the other. However, neither point has any significance in terms of the assessment of the public interests in disclosure in this case. 

(2) As a matter of theory, the only potential relevance awareness of FOIA might have to the public interests at play here would be through its effect on the parties’ expectations of confidentiality (for the purposes of the section 41 exemption). It could have no relevance to the public interests that are material – for example – to the section 37 exemption.

(3) However in practice in this case, even this theoretical point has no application. Prince Charles’s remark about FOIA at [p. 18] [“You kindly suggested that it would be helpful if I put them in writing – despite the Freedom of Information Act!”] obviously shows that he was aware the Act gave rights to disclosure of information in certain circumstances, but if the passage is read in an ordinary way it does not demonstrate that he considered that letter to be any the less confidential. On the contrary, the passage that was the subject of questioning plainly shows his own view that he did not wish – or indeed expect – his letter to be disclosed (hence the use of the word “despite”). It is important to avoid excessive analysis of this part of the letter. The passage is no more than a jocular remark about the coming into force of FOIA – as at February 2005 a new and noteworthy matter. Quite possibly the opening passage does no more than reflect a good-humoured exchange between Prince Charles and the Prime Minister at their first meeting in 2005. Properly understood and sensibly read this passage says nothing as to the public interests in favour of disclosure in the present case. 

[June 2015 App] 68. The Commissioner’s closed written submissions dated 8 February 2011 did not include a heading specifically concerned with maintaining confidences and preserving privacy. However under the heading, “Constitutional convention”, it submitted that social or charity-related correspondence, while falling outside the scope of the education convention, was both confidential and personal in nature.
[June 2015 App] K. Entitlement, exemptions and exceptions

[June 2015 App] K5. Entitlement, and exceptions, under the Regulations

[June 2015 App] 69. The Commissioner’s closed written submissions dated 8 February 2011 noted that his December 2010 schedule identified information that he regarded as falling within the Regulations.

[June 2015 App] 70. In closed session on 10 June 2011 Mr Swift for the Departments submitted:

(1) There was an issue between the Departments and the Commissioner involving three groups of documents: conservation and re-use of jails in Northern Ireland, [pp. 1 and 4]; Cherry Knowle Hospital, [pp. 26, 28 31 and 35]; Smithfield market pp. [41 and 42]. 

(2) Applying the Glawischnig test to the Northern Ireland material at [pp. 1 and 4], the letters had nothing to do with the factors at (a) and (b). 

(3) Similarly in relation to the Department of Health material concerning Cherry Knowle, at [pp. 26, 28, 31 and 35], the primary concern is transfer of ownership of the site to the Office of the Deputy Prime Minister. There is no discussion of the state of elements or how they might be affected by sale or regeneration. This involves no link with environment unless it goes on to say that if ownership changes it will mean such and such for the land. 

(4) Finally as to the DCMS material concerning Smithfield at [pp. 41 and 42], the substance is cultural: architectural, historical significance, not how it might affect any elements of the environment. The Departments did not contend that the built environment information is always outside the scope of the Regulations, but in this particular instance there was not enough in this material to bring it within scope. 

[June 2015 App] 71. In the same session Mr Pitt-Payne for the Commissioner submitted:

(1) Whether the disputed information falls within the Regulations may not make a great deal of difference to anything. Accordingly the tribunal may not need to resolve it. 

(2) The Northern Ireland material at [p. 1] paras 3 and 5, and [p. 3] paras 2 and 4, is not just about specific proposals for use of buildings, but the general value of regenerating and reusing historic sites, maybe as a catalyst for new development. The Commissioner does not say that everything about the built environment falls within the Regulations, but here there is a general argument about regeneration that has an impact on land and landscape. It is within (a) or (c). 

(3) Similarly the Department of Health material concerning Cherry Knowle at [p. 26] onwards: the project is a major capital redevelopment using a redundant hospital. At [p. 31] the second para concerns a holistic and integrated nature of plan to drive forward regeneration of whole village of Ryhope. Similarly at [p. 28] the third para discusses the effect on the way that the land will be used. 

(4) The DCMS material is perhaps more marginal. At [pp. 41 and 42] it concerns Grade II listing of the Red House cold store at Smithfield market, something which contributes to the market as a whole. 

[June 2015 App] 72. In reply it was submitted by Mr Swift:

(1) The difference between the Departments and the Commissioner is not as to the principle, but rather concerns application of the principle. As to Smithfield, an enforcement notice is not the same as listing. Listing adds a level of protection for the structure, and permits the planning authority to exercise certain powers, but it says nothing about what will happen to the building. It is true that calling in of the application concerns whether the 3 buildings can be demolished, but all that is being discussed is who is to take the decision. 

(2) On conservation and re-use of jails in Northern Ireland, while Mr Pitt-Payne’s approach is plausible, all that is spoken about is a particular organisation which might give advice in relation to conservation and re-use. This information is of a most general kind, it is not saying that a certain thing should happen at a certain location. The same conclusion applies to Cherry Knowle. 
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