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 [June 2015] A. Introduction
[June 2015] 1. This document adds to our September 2012 main judgment. The main judgment excluded discussion of matters dealt with on a closed basis. Those matters were dealt with in the September 2012 closed annex. At that time we prepared a conditionally suspended annex which it was our intention to release publicly if there was no appeal from our decision or if any appeal was unsuccessful. It was, in effect, a version of the closed annex redacted so as to limit the discussion to matters that would become public as a result of our decision. What has happened since then is that there has been no appeal. Instead a certificate was issued by the Attorney General which, if valid, would have deprived our decision of legal effect. That certificate has now been quashed. Our task is not yet complete because there are some outstanding questions concerning the redaction of information concerning third parties. Subject to provisional redactions so as to preserve the position on those outstanding questions, the advocacy correspondence that we identified in 2012 was published on 13 May 2015. We now publish in the present annex what was set out in our conditionally suspended annex in 2012. We also publish in the appendix to the present annex, with minor modifications, what was set out in the appendix to our conditionally suspended annex. The modifications do not concern the provisional redactions: nothing in those redactions was referred to in the conditionally suspended annex and appendix. The modifications concern certain matters which, after receiving and considering observations from the Departments and the Commissioner, we have revised in order to preserve the integrity of the closed proceedings in relation to matters other than the information now disclosed. 
[June 2015] 2. In the main judgment we have explained our reasons for reaching our conclusions on each topic in turn. Those conclusions were, however, only reached after consideration of closed evidence and submissions. Subject to the limitations identified above, we discuss below, in relation to relevant sections of our judgment, the main points made in closed evidence and submissions, and where appropriate we set out our analysis of them. In doing so we cross-refer to the appendix to the present annex, which on the same basis gives a summary of the main features of closed evidence and argument. In section [June 2015] M we explain our conclusions as to why particular documents are disclosable in whole or in part, subject only to the provisional redactions. References in the present annex, and the appendix to the present annex, to [document numbers] are references to the document numbers identified in section [June 2015] M. Similarly references to [page numbers] are references to the page numbers given in that section for the documents which we have considered. In addition, to the extent that we can do so without revealing closed evidence concerning documents which remain closed, in section [June 2015] M we explain why we have concluded that certain documents, in whole or in part, are not disclosable. Section [June 2015] N deals with the steps which will remain to be taken in consequence of these conclusions.
[June 2015] 3. In this document we adopt the framework used in the main judgment. The topics dealt with in sections B to F in that judgment do not involve any closed material. Accordingly we turn to section G.
 [June 2015] G. Constitutional Conventions 

[June 2015] 4. Our main judgment in section G deals with constitutional conventions, including what Professor Brazier called the cardinal convention and the tripartite convention, and what we have called the education convention. It sets out our conclusion that the education convention does not go beyond what was described as being within that convention by Professor Brazier in the 1995 article. In section [June 2015 App] G of the Appendix we summarise, in relation to this section of our judgment, the main points made in closed submissions. 
[June 2015] 5. One such point concerned letters which referred to the health of one or other of the correspondents. It was said that they should be seen as within the scope of the education convention, because the correspondence is properly seen as part of a “continuum” of contact, whereby Prince Charles builds up relationships with ministers. This point, however, fails to grapple with the problem that led Professor Brazier to agree that first charitable, and then social, correspondence fell outside the education convention. 

[June 2015] 6. Another point deployed the “continuum” or a concept of “ebb and flow” as showing the impracticality of distinguishing formal education from “advocacy communications”. Oral evidence of Sir Alex was relied on. He cited an occasion when a minister sent a document because he knew about Prince Charles’s interest in the subject matter. We think that he had in mind Mr Morley’s letter of 30 September 2004 [document 28]. In context we have no doubt that this has little to do with education in the business of government and is in reality concerned with conservation, a policy which both Prince Charles and Mr Morley were seeking to promote. The exchanges at [documents 28 to 31] are similar to exchanges revealed in the biography – and it is common ground that the biography did not reveal interactions covered by the education convention. 

[June 2015] 7. This analysis of the context for [documents 28 to 31] provides the answer to the last of the three examples relied on by the Commissioner to prove by way of practical example his open argument about the difficulty of distinguishing advocacy from other things. Prince Charles’s suggestion of involving the Royal Navy falls squarely within the context of promoting views. A failure to recognise the importance of context also underlies the other two examples. The first concerned [document 11], where the Commissioner was either unaware of, or had not grasped the potential significance of, the degree to which government had already been involved with FIH in relation not just to complementary and alternative medicine generally, but on the work leading to this consultation in particular. The second concerned [documents 9, 10, 12 and 14] concerning Cherry Knowle and Enquiry by Design, as to which the notion that Prince Charles might be “merely seeking and receiving progress reports about the project” is manifestly unreal. 
[June 2015] 8. In our view … [merely] receiving information, or seeking clarification of it, will fall within the education convention. Whether a follow-up involves advocacy will depend on whether Prince Charles raises it in a context where he is driving forward his charities or promoting views.

[June 2015] 9. By contrast it seemed to us that [certain] evidence … lost sight of the important constitutional principle that the tripartite convention is the sovereign’s alone. We are not asked to say that raising matters which the Queen could raise is unconstitutional. What we hold is that Prince Charles’s encouragement and warnings do not have the status of falling within a constitutional convention. 
[June 2015] H. Evidence of factual witnesses
[June 2015] 10. We … [note] ….  in section [June 2015 App] H of the appendix … [certain of the] points made in closed evidence by Sir Alex and Sir Stephen. 

 [June 2015] J. Analysis of the public interest

[June 2015] 11. The matters we discuss at section J1 of the main judgment did not arise in closed evidence or submissions. Accordingly we proceed to section J2.
 [June 2015] J2: IC(2), (5), (6) royalty, government, constitutional debate 

[June 2015] 12. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J2. The Commissioner’s closed written submissions of 8 February 2011 sought to make an assessment as to whether particular documents would make a real and substantial contribution to public understanding of these matters and hence to informed debate about them. Other documents were said to be borderline or anodyne. In closed oral submissions Mr Pitt-Payne cited Cherry Knowle as an interesting case study. Mr Pitt-Payne, in our view rightly, identified flaws in an argument which focused on impropriety. However the difficulty with his argument is that what the Commissioner regards as borderline or anodyne may be of real interest to others with greater knowledge or a particular perspective. The analysis of closed documents in the present case has highlighted this: see our comments in section [June 2015] G on the Commissioner’s approach to the identification of advocacy correspondence. 
[June 2015] J3: IC(3), (4) understanding Prince Charles’s influence

[June 2015] 13. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J3. The Departments, in our view rightly, identified flaws in the Commissioner’s approach of confining this public interest to the disclosure of documents which showed one way or the other that Prince Charles had had an influence. How can one say by looking at the disputed information whether Prince Charles had an influence or not, let alone whether the document in question showed that he did? Mr Swift  had a wealth of examples to choose from. … 
[June 2015] 14. … It would not be right, however, to draw the conclusion that absence of evidence equates to absence of public interest. There were further submissions for the Departments limiting the public interest to allegations of impropriety, which in our view cannot survive Mr Pitt-Payne’s criticisms noted earlier. Moreover even in the context of allegations of impropriety the Departments would limit the extent to which others could argue about the merits of the allegation. They took a particular example of whether in agricultural matters, Prince Charles was acting in his own interests rather than any other capacity (because he is a landowner and farmer whose revenue comes from the land). This was then dismissed as based on a misunderstanding. Their stance was that unless it is clear that his narrow personal interest is being pursued, it should and must be assumed that the communication is within the ambit of the public interest that Prince Charles should prepare for succession, and for this purpose should build relationships with ministers. This stance, in our view, ignores the importance of allowing the public to consider the matter for themselves. The same is true of the Commissioner’s recognition of only “some” public interest in disclosure, and of the Departments’ assertion that disclosure would only give “limited assistance” in realising any public interest.

[June 2015] 15. Turning to Prince Charles’s promotion of his charities, there were submissions by the Departments that his correspondence concerning charities was not correspondence written by him in a role as (a self-proclaimed) “charitable entrepreneur”. These submissions, and the evidence relied on in support, are impossible to reconcile with the activities of Prince Charles which we identify in section [June 2015] M below as concerned to promote his existing charities – and in one case a potential new charity.
[June 2015] J4: IC(8) the education convention, preparation for kingship

[June 2015] 16. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J4. We have dealt earlier and in our main judgment with submissions seeking to characterise correspondence on charitable matters as preparation for kingship. …  

 [June 2015] J5: IC(9) and variants: public perception of Prince Charles

[June 2015] 17. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J5. As to those points:

(1) The Commissioner recognised that disclosure of “anodyne” correspondence could be said not to affect Prince Charles’s political neutrality. 
(2) Both the Commissioner and the Departments, however, cited instances where they contended that disclosure could cause concern. 
(3) … 
(4) On badger-culling and  supermarkets, and on other examples in the closed evidence, along with Mr Pitt-Payne’s “forced public speech”,  the risk identified under this head (we deal below with concerns about a chilling effect on frankness and about confidentiality and privacy) was one of misperception, which for the reasons in our main judgment does not, on a proper analysis, give significant additional strength to the public interest in favour of non-disclosure. 
(5) There is, we think, no true analogy with the judicial duty not to give rise to a perception of bias. In so far as a judge has a duty not to give rise to a perception of bias, it will be a duty which applies to conduct in private as well as in public. The judge runs the risk that the interests of justice may require that in this regard private conduct may need to be publicly examined. 
(6) Analogies with the role of the sovereign are unsound for the constitutional reasons identified earlier. 

(7) In the light of the observations made by The Times on 25 October 1985 cited in our main judgment, we have examined not merely the passages referred to above but the disputed information as a whole, looking for anything which would or might be considered to be contrary to the leader-writer’s injunction to avoid “party arguments”, “party code-words” and “personalities”. We found nothing which in our view could or might be read as contravening that injunction. We add that even if we had found something in this category we think it highly unlikely that it would have led us to reach a different conclusion as to the overall balance of public interests. 
 [June 2015] J6: IC(11) chilling effect on frankness
[June 2015] 18. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J6. 

[June 2015] 19. We are sceptical whether disclosure may lead to a change in tone: as Sir Stephen accepted in evidence on 31 January 2011, the public know that Prince Charles has a highly developed sense of humour with a self-deprecatory element. …  

[June 2015] 20. We do not think it is possible to read what was said about the Act in [document 7] as showing an expectation that the Act would confer protection. It seems to us expressly to contemplate the reverse, although we would be willing to accept that it should be regarded as neutral. 

[June 2015] 21. The sort of comments which Sir Alex postulated about [document 29] (suggesting a role for the Royal Navy) are no more than might be expected by Mr Morley when he prepared a document canvassing exactly what Prince Charles had proposed (see [document 30]). 

[June 2015] 22. We have little evidence about any effect that the biography may have had in reducing frankness, and form no conclusion on it. More relevant, in our view, is that … there are significant risks that material thought to be private will get into the public domain for all sorts of reasons. 

 [June 2015] J7: IC(7), (10) maintaining confidences, preserving privacy

[June 2015] 23. The main points made in closed submissions relevant to this section are summarised in the appendix at section [June 2015 App] J7. 

[June 2015] 24. We readily accept that documents in the disputed information reflect Prince Charles’s core beliefs and values. As to those core beliefs and values, they are hardly private. On the contrary, public expressions of these beliefs and values are frequent. We have dealt earlier with Prince Charles’s reference to the Act in [document 7]. 

[June 2015] 25. We accept Mr Pitt-Payne’s submission that social correspondence in the disputed information is both confidential and personal in nature, and we do not suggest that it should be disclosed. The charity-related correspondence we accept to be confidential, but it not “personal” to anything like the same degree as the social correspondence. 

[June 2015] K. Entitlement, exemptions and exceptions

[June 2015] 26. Closed material falling under this head concerned section K5 only.

[June 2015] K5. Entitlement, and exceptions, under the Regulations

[June 2015] 27. As explained in section K5 of our main judgment, although we heard legal argument in closed session, it emerged that there was no dispute between the Departments and the Commissioner as to relevant legal principles for determining whether information fell within the Regulations. Relevant passages from the transcript in that regard were supplied to Mr Evans. The main points in the remainder of argument in closed session are summarised in the appendix at section [June 2015 App] K5. 

[June 2015] 28. Our analysis of the application of these points to the disputed information will be found in section [June 2015] M below. 

[June 2015] L. Scope of the requests

[June 2015] 29. Our main judgment in section L sets out our reasons for concluding on the basis of the open evidence and submissions that the submissions for the Commissioner and the Departments took too narrow a view of the scope of the requests. 

[June 2015] 30. Our analysis of the application of relevant principles to the disputed information will be found [as regards documents where we disagree with the Commissioner and the Departments] in section [June 2015] M below. 

[June 2015] M. Analysis of the disputed material

[June 2015] 31. In this section we give our ruling … [identifying which of] the documents comprising the disputed information, or parts of them, must be disclosed under the Act or the Regulations, subject only to provisional redactions asserted to be lawful in order to protect personal data of individuals other than Prince Charles. The reasons for permitting such redactions at this stage are set out in our Procedural Decision and Reasons dated 12 October 2012, where we also set out the staged procedure which has been directed in order to make determinations as to the lawfulness of those redactions. In the remainder of this … Annex, the expression “must be disclosed” means “must be disclosed, subject only to provisional redactions falling within our Procedural Decision and Reasons dated 12 October 2012 as updated in our Procedural Decision and Reasons of 22 April 2015”. 
[June 2015] 32. On a number of occasions the Commissioner has said in relation to a document or part of a document that a particular exemption is not engaged, but has done so only because he considers that another exemption has the effect that the relevant document or part need not be disclosed. In our discussion below we have assumed that the Commissioner would rely upon the particular exemption in question in the event that the other exemption does not have the effect assumed by the Commissioner.
[June 2015] 33. Document 1: NIO, pages 1-3 [letter dated 6 September 2004 from Prince Charles to the Secretary of State]: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 34. The Commissioner and the Departments differ as to whether parts of this document fall within the Regulations. The Commissioner asserts, but the Departments deny, that paragraphs 3 and 5 do so. We agree with the Commissioner. Paragraphs 3 and 5 are concerned with the state of the landscape (Poundbury being often cited as Prince Charles’s vision in that regard) and the regeneration and re-use of historic landmark sites. They fall within regulation 2(1)(a) and (c). 

[June 2015] 35. The Commissioner and the Departments agree that under the Act section 37(1)(a) and section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 36. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is engaged. For the purposes of the present case, we proceed on the basis that it is engaged. The Departments assert that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 37. In our view the whole of this document constitutes “advocacy correspondence”, for it has a context in which Prince Charles envisages strengthening the links between his charities and government, and thus is seeking to drive forward the work of his charities. Paragraphs 2 to 5 all promote his Foundation for the Built Environment.  Paragraph 6 promotes Prime Cymru. Paragraph 1 is concerned with official engagements as part of Prince Charles’s visit to Northern Ireland, but it is clear that it was in the course of those engagements that discussion took place of the matters at paragraphs 2 to 5. 

[June 2015] 38. In so far as the visit to Northern Ireland may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 39. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. …  There is no … special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because Prince Charles’s charities are involved, the balance is strongly in favour of disclosure. 

[June 2015] 40. For these reasons we conclude:

(1)  as regards paragraphs 3 and 5, that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document must be disclosed.

[June 2015] 41. Document 2: NIO, page 4 [letter dated 13 October 2004 from the Secretary of State to Prince Charles]: This is a reply to [document 1], in which paragraphs 2 and 4 respond to paragraphs 3 and 5 of [document 1]. For the most part we apply the same analysis as for [document 1]. There is one small point on which the Commissioner disagrees with the Departments, in that the Commissioner suggests that the first paragraph is not exempt under section 41. While we agree that the first paragraph does not record confidential information provided by Prince Charles, we have not had argument from the Departments as to whether the sending of the letter was confidential. As the point is immaterial we make no finding on it. 

[June 2015] 42. For these reasons we conclude:

(1)  as regards paragraphs 2 and 4, that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while section 37(1)(a), and (as regards part of the document) section 41, are engaged, they do not entitle the department to refuse disclosure. If the remainder of the document engages section 41, the result will be the same. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document must be disclosed, subject only to provisional redaction of parts of the document which would or might disclose personal data of the individuals identified in the Departments’ Closed Schedule dated 19 September 2012.

[June 2015] 43. Document 3: Cabinet Office, pages 5-8 [letter dated 8 September 2004 from Prince Charles to the Prime Minister]: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 44. The Commissioner and the Departments agree that a part of this document falls within the Regulations, namely sub-paragraph (b) of paragraph 2. We so hold. 

[June 2015] 45. The Commissioner and the Departments agree that under the Act section 37(1)(a) and section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 46. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is engaged. For the purposes of the present case, we proceed on the basis that it is engaged. The Departments assert that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 47. In our view the whole of this document constitutes “advocacy correspondence”, for it has a context in which: 

(1) as regards all but the last paragraph, Prince Charles promotes views;

(2) as regards the last paragraph, Prince Charles is promoting his Business and the Environment Programme.

[June 2015] 48. In so far as the discussion at Birkhall may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 49. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. The Departments say that on particular matters disclosure will allow Prince Charles to be “co-opted” by those seeking to criticise government policy. In relation to none of those matters do we consider that the risk of this is so potentially harmful as significantly to increase the public interest in non-disclosure. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because one of Prince Charles’s charities is involved, the balance is strongly in favour of disclosure.

[June 2015] 50. For these reasons we conclude:

(1)  as regards sub-paragraph (b) of the second paragraph, that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document must be disclosed.

[June 2015] 51. Document 4: Cabinet Office, pages 9-10: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 52. The Commissioner and the Departments agree that under the Act section 37(1)(a) is engaged. We so hold. They also agree (subject to one small point) that section 41 is engaged. The small point concerns whether the whole of the letter falls within the section. As the point is immaterial we make no finding on it. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 53. In our view nothing in this document constitutes “advocacy correspondence”, for it is a purely social and personal letter. 

[June 2015] 54. At the hearing it was made plain that Mr Evans was concerned only to seek advocacy correspondence. In any event we conclude that the public interest balance clearly favours non-disclosure. 

[June 2015] 55. For these reasons we conclude that as regards the whole document the department is entitled to refuse disclosure under section 37(1)(a).

[June 2015] 56. Document 5: Cabinet Office, pages 11-15 [letter dated 11 October 2004 from the Prime Minister to Prince Charles]: This is a reply to [document 3], in which paragraph 5 responds to sub-paragraph (b) of the second paragraph of [document 3]. We apply a similar analysis as for [document 3]. The second paragraph and the last (manuscript) are in a context of promoting Prince Charles’s charities, while the remaining paragraphs are in a context of Prince Charles promoting views.

[June 2015] 57. For these reasons we conclude:

(1)  as regards paragraph 5, that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document must be disclosed.

[June 2015] 58. Document 6: Cabinet Office, pages 16-17: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 59. The Commissioner and the Departments agree that under the Act sections 37(1)(a) and 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 60. In our view nothing in this document constitutes “advocacy correspondence”, for it is a purely social and personal letter. 

[June 2015] 61. At the hearing it was made plain that Mr Evans was concerned only to seek advocacy correspondence. In any event we conclude that the public interest balance clearly favours non-disclosure. 

[June 2015] 62. For these reasons we conclude that as regards the whole document the department is entitled to refuse disclosure under section 37(1)(a).

[June 2015] 63. Document 7: Cabinet Office, pages 18-21 [letter dated 24 February 2005 from Prince Charles to the Prime Minister]
[June 2015] 64. The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 65. The Commissioner and the Departments agree that a part of this document falls within the Regulations, namely paragraph 9 (the third to last of the typed paragraphs). We so hold. 

[June 2015] 66. The Commissioner and the Departments agree that under the Act section 37(1)(a) and section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 67. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is not engaged because the passage in question concerns emissions and so a public authority is not entitled to refuse disclosure under regulation 12(5)(f): see regulation 12(9). They both contend that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 68. In our view the whole of this document constitutes “advocacy correspondence”, for it has a context in which: 

(1) In the document as a whole, Prince Charles promotes views;

(2) as regards paragraph 10, Prince Charles is promoting his Foundation for the Built Environment;

(3) as regards paragraph 11, Prince Charles is promoting his Foundation for Integrated Health. 

[June 2015] 69. In so far as the preceding conversation may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 70. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. The Departments say that on particular matters disclosure will cause damage in various ways. For the reasons given in section J we do not consider that the risk of such damage is so great as significantly to increase the public interest in non-disclosure. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because Prince Charles’s charities are involved, the balance is strongly in favour of disclosure.

[June 2015] 71. For these reasons we conclude:

(1)  as regards paragraph 9, that if regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document must be disclosed.

[June 2015] 72. Document 8: Cabinet Office, pages 22-25 [letter dated 30 March 2005 from the Prime Minister to Prince Charles]: This is a reply to [document 7], in which paragraph 9 responds to paragraph 9 of [document 7]. We apply a similar analysis as for [document 7]. The Commissioner and the Departments agree that no part of the document falls within the Regulations, but we consider that paragraph 9 of the present document, when read in context, is concerned with Prince Charles’s comments on emissions in paragraph 9 of [document 7]. It therefore falls within the Regulations, and we analyse it in the same way as the paragraph to which it responds. 

[June 2015] 73. In our view the whole of this document until the final (manuscript) sentence constitutes “advocacy correspondence”. Our reasons are set out in the next paragraph. 

[June 2015] 74. Our reasons are that the document has a context in which: 
(1) with the exception of the final (manuscript sentence), the document as a whole is a response to Prince Charles’s promotion of views;

(2) as regards paragraph 10, it responds to Prince Charles’s promotion of his Foundation for the Built Environment;

(3) as regards paragraph 11, it responds to Prince Charles’s promotion of his Foundation for Integrated Health. 

[June 2015] 75. The last (manuscript) sentence is purely social and personal. Accordingly it does not fall within the category of advocacy correspondence sought by Mr Evans, and in any event the public interest balance as regards that sentence favours non-disclosure. 

[June 2015] 76. In so far as the preceding conversation may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 77. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. The Departments say that on particular matters disclosure will cause damage in various ways. For the reasons given in section J we do not consider that the risk of such damage is so great as significantly to increase the public interest in non-disclosure. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because Prince Charles’s charities are involved, the balance is strongly in favour of disclosure.

[June 2015] 78. For these reasons we conclude:

(1)  as regards paragraph 9, that if regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) as regards the remainder of the document, that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole document with the exception of the last (manuscript) sentence must be disclosed.

[June 2015] 79. Documents 9 [letter dated 8 October 2004 from the Secretary of State to Prince Charles, pp. 26-27], 10 [letter dated 13 January 2005 from the Secretary of State to Prince Charles, pp 28-29], 12 [letter dated 24 February 2005 from Prince Charles to the Secretary of State, pp. 31 to 33] & 14 [letter dated 21 March 2005 from the Secretary of State to Prince Charles, pp. 35-36]: DH … The Commissioner and the Departments agree that these documents are within the scope of the request. We so hold.

[June 2015] 80. The Commissioner and the Departments differ as to whether these documents fall within the Regulations. The Commissioner asserts, but the Departments deny, that [documents 9 and 10] do so in their entirety. We agree with the Commissioner. These documents are concerned with the state of the landscape: both the buildings and the surrounding land are affected by the plans for Cherry Knowle, and in that regard Prince Charles has, and in his letters concerning Cherry Knowle is addressing, concerns about the regeneration and re-use of historic landmark sites. Accordingly these documents fall within regulation 2(1)(a) and (c). 

[June 2015] 81. The Commissioner submits that paragraphs 4 onwards of [document 12], and paragraphs 3 to 7 of [document 14], are not within the Regulations. To that extent the Commissioner supports the characterisation advanced by the Departments. The context for those paragraphs, however, concerns wider aspects of the Enquiry by Design process, a process in which Prince Charles’s Foundation for the Built Environment played a major part, with Cherry Knowle being but one example. The wider considerations discussed by Prince Charles include, for example, the desirability of going forward with an integrated approach to design quality in healthcare buildings and the way that redundant hospitals are treated, with lessons to be learnt from brownfield sites (see paragraph 7 of [document 12]). Accordingly we conclude that the entirety of [documents 12 and 14] fall within regulation 2(1)(a) and (c).

[June 2015] 82. If recourse by Mr Evans to the Act were needed, then the Departments assert that section 37(1)(a) and section 41 would be engaged. We agree that this would be the case. The Departments also assert that section 40 would be engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 83. The Commissioner and the Departments agree that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard. The Departments assert that regulation 12(5)(f) is engaged: [document 9] is a point by point response to an earlier letter from Prince Charles. This is in our view a valid basis for claiming that [document 9] and subsequent letters arise for consideration under regulation 12(5)(f). For the purposes of the present case, we proceed on the basis that it is engaged. 

[June 2015] 84. In our view the whole of these documents constitute “advocacy correspondence”, for they arise in a context in which Prince Charles is promoting views and seeks to drive forward the interests of his Foundation for the Built Environment.  

[June 2015] 85. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. We do not consider that … particular matters identified by the Departments in relation to [document 12] significantly increase the public interest in non-disclosure. There is no other special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because one of Prince Charles’s charities is involved, the balance is strongly in favour of disclosure. 

[June 2015] 86. For these reasons we conclude:

(1) that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) if it were necessary for Mr Evans to seek disclosure under the Act, that while sections 37(1)(a) and 41 would be engaged, they would not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(3) accordingly the whole of the documents must be disclosed.

[June 2015] 87. Documents 11 [letter dated 11 February 2005 from the Secretary of State to Prince Charles, p. 30] & 13 [p. 34]: DH … : The Commissioner and the Departments agree that [document 11] is within the scope of the request. We so hold. 

[June 2015] 88. The Commissioner and the Departments agree that [document 13] is not within the scope of the request. Applying the principles identified in section L, we agree: … . Accordingly we hold that [document 13] is not within the scope of Mr Evans’s request. For that reason in the paragraphs below we analyse [document 11] only.

[June 2015] 89. The Commissioner and the Departments agree that this document does not fall within the Regulations. We so hold. 

[June 2015] 90. The Commissioner and the Departments agree that under the Act section 37(1)(a) is engaged. We so hold. The Departments assert that sections 40 and 41 are engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 91. In our view the whole of [document 11] constitutes “advocacy correspondence”, for it has a context in which: 

(1) Prince Charles is promoting views, in particular the view that the department should proceed with plans for statutory regulation for herbal medicine and acupuncture;

(2) Prince Charles is driving forward the work of his Foundation for Integrated Health, which – as described in the second witness statement of Sir Stephen and in the Annual Reviews – had worked closely with the department prior to the consultation and received funding from the department both before and after the consultation. 

[June 2015] 92. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because one of Prince Charles’s charities is involved, the balance is strongly in favour of disclosure.

[June 2015] 93. For these reasons we conclude as regards [document 11]:

(1) that while section 37(1)(a) is engaged, it does not entitle the department to refuse disclosure. The same would be the case if section 41 were engaged. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly the whole document must be disclosed.

[June 2015] 94. Documents 15 [letter dated 5 October 2004 from Prince Charles’s office to the Secretary of State’s office, p. 37] and 21 [letter dated 19 October 2004 from the Secretary of State’s office to Prince Charles’s office, p. 45]: DCMS, … : The Commissioner and the Departments agree that [documents 15 and 21] are not within the scope of the request. We do not agree. Applying the principles identified in section L, we think that these documents are in substance letters between Prince Charles and the Secretary of State. In [document 15] a member of Prince Charles’s office sets out things Prince Charles wants the Secretary of State to know, and in her reply at [document 21] a member of the Secretary of State’s private office sets out things the Secretary of State wants Prince Charles to know. Accordingly we hold that both these documents are within the scope of Mr Evans’s request. 

[June 2015] 95. We do not need to identify specific potential exemptions that may be engaged, for we have no doubt that these documents constitute advocacy correspondence: they seek to drive forward the work of Prince Charles’s Foundation for the Built Environment. We see no special feature to alter the general approach explained in section J8. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because one of Prince Charles’s charities is involved, the balance is strongly in favour of disclosure. We conclude that the whole of these documents must be disclosed. 

[June 2015] 96. Documents 16, 17: DCMS, pp.38, 40: The Commissioner and the Departments agree that [documents 16 and 17] are not within the scope of the request. We do not agree. Applying the principles identified in section L, we think that these documents are in substance letters between Prince Charles and the Secretary of State. In [document 16] an individual in the Secretary of State’s office sets out things the Secretary of State wants Prince Charles to know, and in the reply at [document 17] an individual in Prince Charles’s office sets out things Prince Charles wants the Secretary of State to know.

[June 2015] 97. The Commissioner’s Decision Notices held these documents to be exempt from disclosure. In that regard the Departments relied on section 37. We consider that they are entitled to do so. The documents do not involve any context of Prince Charles taking forward the work of his charities or promoting views. 

[June 2015] 98. Accordingly we conclude that in the circumstances of the present case it would not be right to order disclosure of these documents. 

[June 2015] 99. Documents 18 [letter dated 28 February 2005 from the Secretary of State to Prince Charles, p. 41], 19 [letter dated 27 March 2005 from Prince Charles to the Secretary of State, p. 42]: DCMS, … : The Commissioner and the Departments agree that these documents are within the scope of the request. We so hold.

[June 2015] 100. The Commissioner and the Departments differ as to whether these documents fall within the Regulations. The Commissioner asserts, but the Departments deny, that they do so. We agree with the Commissioner. These documents are concerned with the regulation of demolition of or alteration to buildings. They accordingly constitute information on measures affecting or likely to affect the state of the elements of the environment. They fall within regulation 2(1)(c). 

[June 2015] 101. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is engaged. For the purposes of the present case, we proceed on the basis that it is engaged. The Departments assert that regulation 13 is engaged in relation to Prince Charles. We do not make any finding in that regard.

[June 2015] 102. In our view these documents constitute “advocacy correspondence”, for they have a context in which Prince Charles is promoting views, in the form of support for preserving, restoring and re-using precious heritage townscapes. 

[June 2015] 103. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. We do not consider that the explicit expression of deep concerns by Prince Charles in [document 19] significantly adds to the public interest in non-disclosure. There is no other special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. 

[June 2015] 104. For these reasons we conclude:

(1)  that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly the documents must be disclosed.

[June 2015] 105. Document 20 [letter dated 30 March 2005 from Prince Charles to the Secretary of State]: DCMS, p. 43: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 106. The Commissioner and the Departments agree that this document falls within the Regulations. We agree with the Commissioner that it falls within regulation 2(1) (c) and with the Departments that it falls within regulation 2(1)(f). 

[June 2015] 107. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is engaged. For the purposes of the present case, we proceed on the basis that it is engaged. The Departments assert that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 108. In our view the whole of this document constitutes “advocacy correspondence”, for it has a context in which Prince Charles is promoting views – on this occasion in favour of financial assistance for conservation measures. 

[June 2015] 109. In so far as the conversation with the New Zealand Prime Minister may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 110. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. The Departments assert in relation to Prince Charles’s interaction with the New Zealand Prime Minister that there are features giving rise to a significant public interest in non-disclosure akin to similar features they rely on in relation to interaction with the UK Prime Minister. We consider that those features have no greater weight in relation to the New Zealand Prime Minister than they do in relation to the UK Prime Minister. There is no other special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed.

[June 2015] 111. For these reasons we conclude:

(1) that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly the document must be disclosed.

[June 2015] 112. Document 22 [letter dated 7 September 2004 from the Secretary of State to Prince Charles]: DCSF, pp. 46-47: The Commissioner and the Departments agree that this document is within the scope of the request. We so hold.

[June 2015] 113. The Commissioner and the Departments agree that this document does not fall within the Regulations. We so hold. 

[June 2015] 114. The Commissioner and the Departments agree that under the Act section 37(1)(a) and (as to the first 3 paragraphs) section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles, and that section 41 is engaged as to the whole of the document. We do not make any finding in that regard.

[June 2015] 115. In our view the whole of this document constitutes “advocacy correspondence”, for it has a context in which Prince Charles is promoting views, in particular improvement of the quality of food in schools. 

[June 2015] 116. In so far as Prince Charles’s visit to schools in South Gloucestershire may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 117. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. There is no special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed.  

[June 2015] 118. For these reasons we conclude:

(1) that while section 37(1)(a) is engaged, it does not entitle the department to refuse disclosure. The same is the case for such parts of the document as may fall within section 41. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly the document must be disclosed.

[June 2015] 119. Documents 23 [letter dated 28 October 2004 from Prince Charles’s office to the Secretary of State, pp. 48-49], 24 [letter dated 24 November 2004 from Prince Charles to the Secretary of State, p. 50], 25 [letter dated 14 February 2005 from the Secretary of State to Prince Charles, pp. 51-52], 26 [letter dated 22 February 2005 from Prince Charles to the Secretary of State, pp. 53-54] and 27 [letter dated 25 March 2005 from the Secretary of State to Prince Charles, p. 55]: DCSF, … : The Commissioner and the Departments agree that [documents 24 to 27] are within the scope of the request. We so hold.

[June 2015] 120. The Commissioner and the Departments agree that [document 23] is not within the scope of the request. We do not agree. Applying the principles identified in section L, we think that this document is in substance a letter between Prince Charles and the Secretary of State. In the document a member of Prince Charles’s office sets out things Prince Charles wants the Secretary of State to know. Indeed the eventual reply at [document 25] is a letter from the Secretary of State direct to Prince Charles. Accordingly we hold that this document is within the scope of Mr Evans’s request.  [document 23] and [documents 24 to 27] deal with an initiative of Prince Charles concerning “Education Summer Schools.” Accordingly our analysis below takes these documents together.

[June 2015] 121. The Commissioner and the Departments agree that these documents do not fall within the Regulations. We so hold. 

[June 2015] 122. The Commissioner and the Departments agree that under the Act section 37(1)(a) and section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 123. In our view these documents constitute “advocacy correspondence”, for they have a context in which: 

(1) Prince Charles promotes views, as he himself acknowledges in [document 24] (describing them as “old-fashioned );

(2) the possibility of setting up a new “Prince of Wales charity” is promoted, albeit as an alternative to another option. 

[June 2015] 124. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because a potential new charity is involved, the balance is strongly in favour of disclosure.

[June 2015] 125. For these reasons we conclude:

(1)  that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly these documents must be disclosed.

[June 2015] 126. Documents 28 [letter dated 30 September 2004 from the Minister of State to Prince Charles, p. 56], 29 [letter dated 21 October 2004 from Prince Charles to the Minister of State, p. 57] and 30 [letter dated 10 November 2004 from the Minister of State to Prince Charles, p. 58]: DEFRA, ... : The Commissioner and the Departments agree that these documents are within the scope of the request. We so hold.

[June 2015] 127. The Commissioner and the Departments agree that they fall within the Regulations. We so hold. 

[June 2015] 128. The Commissioner and the Departments agree that, in so far as the Regulations are applicable, regulation 12(5)(f) is engaged. For the purposes of the present case, we proceed on the basis that it is engaged. The Departments assert that regulation 13 is engaged as regards Prince Charles. We do not make any finding in that regard.

[June 2015] 129. In our view these documents constitute “advocacy correspondence”, for they have a context in which Prince Charles is promoting views – on this occasion in favour of conservation measures. 

[June 2015] 130. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. We do not consider that the explicit expression of deep concerns by Prince Charles in [document 29] significantly adds to the public interest in non-disclosure. There is no other special factor which would warrant departing from our general approach. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. 

[June 2015] 131. For these reasons we conclude:

(1)  that while regulation 12(5)(f) is engaged, it does not entitle the department to refuse disclosure. If regulation 13 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly the documents must be disclosed.

[June 2015] 132. Documents 31 [letter dated 6 October 2004 from the Secretary of State to Prince Charles, p. 59] & 32 [letter dated 8 November 2004 from Prince Charles to the Secretary of State, p. 60]: DBIS, … : The Commissioner and the Departments agree that [documents 31 and 32] are within the scope of the request. We so hold.

[June 2015] 133. The Commissioner and the Departments agree that these documents do not fall within the Regulations. We so hold. 

[June 2015] 134. The Commissioner and the Departments agree that under the Act section 37(1)(a) and (as to [document 32]) section 41 are engaged. We so hold. The Departments assert that section 40 is engaged as regards Prince Charles, and that as regards [document 31] section 41 is engaged. We do not make any finding in that regard.

[June 2015] 135. In our view these documents constitutes “advocacy correspondence”, for they have a context in which Prince Charles is promoting the work of his charity In Kind Direct. 

[June 2015] 136. In so far as the preceding conversation may have had an element forming part of the education convention, this document reveals nothing about that element. 

[June 2015] 137. The public interest balance here is, in our view, in accordance with what we state at section J8 will generally be the case. We do not consider that the warm personal terms of [document 32] significantly add to the public interest in non-disclosure. Accordingly we conclude that the public interest balance is clearly in favour of disclosure, warranting any breach of confidentiality or privacy which may be entailed. Indeed, because one of Prince Charles’s charities is involved, the balance is strongly in favour of disclosure.

[June 2015] 138. For these reasons we conclude:

(1)  that while sections 37(1)(a) and 41 are engaged, they do not entitle the department to refuse disclosure. If section 40 were engaged as regards Prince Charles, disclosure would not infringe the data protection principles and accordingly it would not entitle the department to refuse disclosure;

(2) accordingly these documents must be disclosed.

[June 2015] N. Conclusion

[June 2015] 139. For the reasons set out in our main judgment and above, we allowed these appeals. We envisage that in due course we shall substitute different notices for those served by the Commissioner, but it is not possible to take this further until issues have been resolved as regards the redaction of personal information of individuals other than Prince Charles. 
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