

RS v First-tier – Tribunal & CICA



[2012] UKUT 205 (AAC)


IN THE UPPER TRIBUNAL
Case No.  JR/1043/2011
ADMINISTRATIVE APPEALS CHAMBER

Before:


   Mr Justice Walker CP



              Upper Tribunal Judge Levenson





   Upper Tribunal Judge Bano

Attendances:

For the Appellant:

Ms Laura Begley, of Counsel, instructed by Neil Hudgell Neill Hugson, Solicitors
For the Respondent:

No attendance
For the Interested Party
No attendance
Decision: Our decision is to make an order quashing the decision of the First-tier Tribunal.  We remit the claimant’s appeal to the First-tier Tribunal to be reconsidered by a differently constituted tribunal.
REASONS FOR DECISION

Introduction

1.  This case concerns a claim for compensation under the Criminal Injuries Compensation Scheme 2008 arising out of an attack on the applicant’s wife. It involves important questions about the approach to claims by “secondary victims”, and an issue of fundamental and general importance as to the role of police officers when giving evidence to the First-tier Tribunal.

The factual background

2.  We shall call the applicant and his wife Mr and Mrs S.  On Friday 20 March 2009 Mrs S was the victim of a sexual assault at knife point by a man who lived next door to her and who, unbeknown to Mr and Mrs S, was a convicted murderer.  The attack, which later resulted in the assailant being convicted of rape and sentenced to life imprisonment, began when the assailant entered Mr and Mrs S’s house at about 9.15 am.  The assailant remained in the house until some time after their 19 year old son (whom we shall call “K”) arrived home at about 1.15 pm,   Mr S himself arrived home at about 4.35 pm. His evidence was that he and Mrs S spent what he described as a “horrendous” week-end during which Mrs S was indifferent and hostile towards him, and she did not in fact tell Mr S what had happened until the following Monday, after he had coincidentally met and spoken to his wife’s attacker on his way home from work. Mrs S’s evidence was that during the week-end the assailant sent her a number of text messages indirectly referring to the attack. 

The issue arising under the 2008 Scheme

3.  The issue in this case is whether the First-tier Tribunal erred in law in dismissing Mr S’s appeal against the rejection of a claim for compensation in respect of psychiatric injury. That claim was made on 21 December 2009 on the basis that Mr S was a ‘secondary’ victim of the crime in that he witnessed and was present on the occasion when Mrs S sustained a criminal injury, or was closely involved in its immediate aftermath.

4.  Paragraph 6 of the 2008 Scheme provides for the payment of compensation to a person who has sustained a ‘criminal injury’, which is defined in paragraph 8 as follows:    

“8. For the purposes of this Scheme, “criminal injury” means one or more personal injuries as described in paragraph 9, being an injury sustained in and directly attributable to an act occurring in Great Britain (see Note 1) which is:

· (a)  a crime of violence (including arson, fire-raising or an act of poisoning); or 

· (b)  an offence of trespass on a railway; or 

· (c) the apprehension or attempted apprehension of an offender or a suspected offender, the prevention or attempted prevention of an offence, or the giving of help to any constable who is engaged in any such activity.”

Paragraph 9 excludes the payment of compensation in respect of “mental injury or disease without physical injury, or in respect of a sexual offence”, subject however to the exceptions set out in sub-paragraphs (a) to (d):

“9. For the purposes of this Scheme, personal injury includes physical injury (including fatal injury), mental injury (that is temporary mental anxiety, medically verified, or a disabling mental illness confirmed by psychiatric diagnosis) and disease (that is a medically recognised illness or condition). Mental injury or disease may either result directly from the physical injury or from a sexual offence or may occur without any physical injury. Compensation will not be payable for mental injury or disease without physical injury, or in respect of a sexual offence, unless the applicant:

(a) was put in reasonable fear of immediate physical harm to his or her own person; or

(b) had a close relationship of love and affection with another person at the time when that person sustained physical and/or mental injury (including fatal injury) directly attributable to conduct within paragraph 8(a), (b) or (c), and

· (i)  that relationship still subsists (unless the victim has since died), and 

· (ii)  the applicant either witnessed and was present on the occasion when the other person sustained the injury, or was closely involved in its immediate aftermath; or 

(c) in a claim arising out of a sexual offence, was the non-consenting victim of that offence (which does not include a victim who consented in fact but was deemed in law not to have consented); or

(d) being a person employed in the business of a railway, either witnessed and was present on the occasion when another person sustained physical (including fatal) injury directly attributable to an offence of trespass on a railway, or was closely involved in its immediate aftermath. Paragraph 12 does not apply where mental anxiety or mental illness is sustained as described in this sub-paragraph.”

The decision of the Authority, and the hearing before the tribunal
5.    In its decision letter of 6 May 2010 and review letter of 1 June 2010 the Criminal Injuries Compensation Authority (“the Authority”) rejected the claim for one reason only, that is, that the claim was for mental injury without physical injury and neither of the conditions in paragraph 9(b)(ii) of the Scheme were satisfied.  That stance was maintained on the appeal against the review decision before the First-tier Tribunal at the hearing on 6 December 2010.  It has therefore never been disputed that Mr S’s mental injuries were ‘directly attributable’ to an act which was a crime of violence within paragraph 8(a) of the 2008 Scheme, or that Mr and Mrs S had at the time of the attack and continued to have a close relationship of love and affection. Nor has it been suggested that the sexual nature of any relevant injury to Mrs S meant that Mr S had to satisfy requirements under the Scheme where a claim is made in respect of a sexual offence. The only issue has been whether Mr S could recover compensation for mental injury without physical injury because he satisfied one of the two limbs of paragraph 9(b)(ii), that is, either (i) that he witnessed and was present on the occasion when his wife sustained injury, or (ii) that he was closely involved in its immediate aftermath.

6.  The tribunal had before it the statements made to the police by the applicant and his wife and heard evidence from them both, as well as evidence from a police officer who had been involved in the investigation of the crime.   The evidence before the tribunal also included an invoice from a builder’s merchant which Mr S had visited on his way home on the day of the attack.   At paragraph 8 of the statement of reasons the tribunal stated that: “the issues for determination were whether the Applicant was closely involved in the aftermath of the attack on his wife.  It was accepted that the Applicant had a close relationship of love and affection with his wife and that this relationship still subsisted”. The statement then set out the tribunal’s findings of fact, its reasons for its decision and its conclusions as follows:

“Findings of fact

16.  Having taken into account all the evidence, The Tribunal made the following findings of fact:

(1) Mrs S’s son, K, arrived home on Friday 20th March 2009 at about 1.15pm and was sitting watching TV by 1.30pm

(2) the attack on Mrs S finished when K arrived home

(3) The applicant arrived home on that Friday at 4.35pm

(4) The first the Applicant knew about the attack was when he arrived home on the following Monday at 4.40pm
Reasons

17. The Tribunal accepted the Police Officer’s opinion in respect of the timing of K’s arrival.   The Tribunal noted that the Police Officer stated that at the subsequent Crown Court trial K was a compelling witness and she thought his timings were accurate.
18. The Tribunal also accepted the Police Officer’s evidence that the attack ended when K arrived home and that subsequent texts could not be seen as a continuation of it. No threatening texts had been found.

19. The Applicant had given a statement to the Police on 4 April 2009.  It is a detailed statement and it specifically states that he arrived home on Friday 20th March at 4.35pm. There is indication that the Applicant has given specific attention to this timing as the time has been altered from 4.15pm to 4.35pm and the Applicant has initialled this alteration.  The statement also specifically states that although he was due to leave work early that afternoon he couldn’t because he was waiting for flooring to be delivered.  This conflicts directly with his oral evidence to us that he got home early.   There is also no mention in the Police statement of his going out again to pick up his youngest son from school or of going to the builders’ merchants.    The copy invoice from the builders’ merchants shows that the company for whom the Applicant works were invoiced by Travis Perkins on that day but does not assist with the time that the Applicant arrived at home.  The Tribunal considered the Applicant’s statement which was given just over two weeks after the incident was likely to be more accurate than the evidence given by the Applicant to the Tribunal at the hearing.

20.  As the Tribunal found that the attack had concluded over 3 hours before the Applicant returned home it could not be said that he was closely involved in the immediate aftermath of the attack.  As confirmed in the textbook on Criminal Injuries Compensation Claims by Padley & Begley the test for “immediate aftermath” is laid down in the case of McLoughlin v O’Brien.  Padley & Begley states “in relation to timing. The immediate aftermath is normally regarded as being limited to a short period of time after the occurrence of the incident, that is no more than an hour or so…”

21.  When the Applicant did arrive home he was inevitably involved in the consequences of the violent attack.  However, the Scheme specifically states that the applicant must be “closely involved in its immediate aftermath”  It is clear from the preceding words that “its” refers to “the occasion on which the other person sustained the injury” and not the events that might follow an incident.

22. Over the following weeks and months the Applicant had to deal with the effect of the assault on his wife and family, the Police enquiries and the Crown Court trial.  All of these events were extremely distressing.  However, they could not fall into the category of ‘immediate aftermath’.

Conclusion
23. For the above reasons the Tribunal’s decision is that the Applicant is not eligible to an award of compensation under the Scheme as he has not satisfied the condition under Paragraph 9(b) that he either witnessed or was present on the occasion when his wife sustained the injury or was closely involved in its immediate aftermath.”
The present proceedings

7.  Mr S made a claim for judicial review on 12 April 2011 and on 11 May 2011 Judge Bano gave permission for the claim to proceed.  Both the applicant and the Authority made written submissions in response to the directions given in the grant of permission and in view of the importance of the issues raised by the case the Chamber President directed that the matter should be considered by a three judge panel.  However, in the event only Mr S was represented at the hearing before us. The Authority's initial submissions simply supported the decision and reasoning of the First-tier Tribunal. Unfortunately it made no substantive submissions on the important issues subsequently raised. It is particularly unfortunate that the Authority was not represented at the oral hearing of this important case, notwithstanding that the Upper Tribunal is a superior court of record, its decisions as to issues of law are binding on the First-tier Tribunal and the Authority, and that this case was heard by a three judge panel.
8.   Ms Begley submitted that the tribunal’s formulation of the issues which it had to decide in paragraph 8 of the statement of reasons shows that it excluded from its consideration whether Mr S was entitled to succeed in his claim under the first limb of paragraph 9(b)(ii).  The tribunal referred to the aftermath “of the attack on the Applicant’s wife”, whereas under the terms of paragraph 9(b)(ii) the relevant period was the occasion when Mrs S sustained injury.   On the question of whether Mr S satisfied the second limb of paragraph 9(b)(ii), Ms Begley submitted that the tribunal ignored everything which happened after the attacker left the house, and essentially based their findings on the opinion of the police officer who gave evidence at the hearing of the appeal.
9.  In AP v First Tier Tribunal and CICA [2011] UKUT 368 (AAC) Judge Turnbull considered paragraph 9(b) in a case involving a claim by the son of a man who saw his father three or four hours after the father had received treatment in hospital for a head injury and who was also present when his father died from his injuries the following day.  Judge Turnbull held that the tribunal was correct in holding that the applicant had failed to satisfy either limb of paragraph 9(b)(ii).  Since we did not hear oral submissions regarding that case at the hearing of this application, we directed further written submissions.

10.  We received further written submissions from Ms Begley. The Authority advised that it had no comment to add. Ms Begley noted that (once permission had been granted) AP was decided without the benefit of oral argument. Moreover it appears that Judge Turnbull was not specifically referred to certain of the cases which we mention below. We have had the benefit of oral and written submissions which ranged more widely than those in AP. In those circumstances we consider it desirable to seek to draw together in relation to paragraph 9(b) relevant principles which should now be regarded as superseding the analysis in AP.
Analysis: Claims by “secondary victims” relying on paragraph 9(b) 
11.  Where a secondary victim is an applicant for compensation the applicant’s claim, like any other claim under the 2008 Scheme, must concern a "criminal injury" to the applicant falling within the requirements set out in paragraph 8 and the first two sentences of paragraph 9. If the criminal injury to the secondary victim satisfies those requirements the tribunal must then determine whether the claim is barred by the remainder of paragraph 9. That paragraph is not happily drafted. The words “or in respect of a sexual offence” were added in the 2008 Scheme. They do not arise for consideration in the present case. There may be cases where an applicant seeks compensation for mental injury or disease without physical injury, and the only issue is whether the applicant was put in reasonable fear of immediate physical harm to his or her own person under paragraph 9(a). We are not here concerned with such cases. Nor are we concerned with paragraphs 9(c) or (d). Our sole concern in the present case is to analyse how the tribunal should approach the matter in a case where an applicant is seeking compensation for mental injury or disease without physical injury, and paragraph 9(b) arises for consideration.  
12.  Where paragraph 9(b) arises for consideration in this way, we conclude that, as regards this aspect of paragraphs 8 and 9 of the Scheme, the task of the tribunal involves four stages:
(1) The first stage is to make findings of fact as to what physical and mental injury or injuries were sustained by the primary victim, as to how they were sustained, and as to the period during which they were sustained. This period may or may not coincide with the period during which an attack or other conduct within paragraph 8(a), (b) or (c) occurred, and there is no need at this stage to do more than identify the mental and physical injuries to the primary victim and how and when they were sustained. There may be more than one individual capable of being a primary victim for this purpose, in which event separate findings must be made for each potential primary victim.
(2) The second stage is to identify in relation to each such injury whether it is what we will call for convenience a "9(b)(i) compliant injury". It will be a 9(b)(i) compliant injury if at the time when that injury was sustained the applicant had a close relationship of love and affection with the primary victim, and after that injury was sustained the primary victim has died. It will also be a 9(b)(i) compliant injury if at the time when that injury was sustained the applicant had a close relationship of love and affection with the primary victim, and that relationship still subsists. The tribunal must accordingly, in relation to each injury, make such findings of fact as are necessary to establish whether for either of these reasons the physical or mental injury in question satisfies paragraph 9(b)(i).
(3) The third stage is to identify in relation to each 9(b)(i) compliant injury whether it is what we will call for convenience a "9(b)(ii) threshold injury". It will be a 9(b)(ii) threshold injury if it is directly attributable to conduct within paragraph 8(a), (b) or (c). The tribunal must accordingly, in relation to each 9(b)(i) compliant injury, make such findings of fact as are necessary to establish whether it is directly attributable to conduct falling within sub-paragraph (a) or (b) or (c) of paragraph 8. There is no requirement at this stage that the 9(b)(i) compliant injury must have been sustained during the period when an attack or other relevant conduct within paragraph 8(a), (b) or (c) occurred: what is required is that the 9(b)(i) compliant injury sustained by the primary victim was directly attributable to conduct within paragraph 8(a), (b) or (c).
(4) The fourth stage is that in relation to each 9(b)(ii) threshold injury the tribunal must consider the two alternative limbs in paragraph 9(b)(ii). As regards the first limb it must make findings of fact as to whether the applicant witnessed and was present on the occasion when the primary victim sustained that injury. As regards the second limb it must make findings of fact as to whether the applicant was closely involved in the immediate aftermath of the occasion when the primary victim sustained that injury.

13.  Those who drafted paragraphs 8 and 9 may well have had in mind what they discerned to be principles governing civil liability in tort. The test for the purposes of the Scheme, however, is not what may or may not have been the principles of civil liability in tort at the time the Scheme was drafted. Still less is it what may or may not be principles of civil liability current at the time when the claim is made or the case comes before the tribunal. What the tribunal must consider is the test as described in paragraphs 8 and 9 of the Scheme. 
14.  In making relevant findings of fact the tribunal should not seek to put any gloss upon the words used in paragraphs 8 and 9. Those words should be given the meaning that they have as a matter of the ordinary use of the English language.

15. Applying those principles to the present case, it was necessary as regards the first limb of paragraph 9(b)(ii) for the tribunal to make findings of fact in order to answer questions as to (1) whether Mrs S sustained mental injury or injuries during the period after her assailant left the house; (2) whether each such injury was a "9(b)(i) compliant injury" in the sense used above; (3) whether each such injury was a "9(b)(ii) threshold injury" in the sense used above; and (4) whether, in the light of Mr S's evidence about what he saw during that period, he witnessed and was present on an occasion when Mrs S sustained a 9(b)(ii) threshold injury. The tribunal does not appear to have applied its mind to these questions. Accordingly we accept Ms Begley's submission that the tribunal erred in law in its consideration of the first limb of paragraph 9(b)(ii).

16.  We also accept Ms Begley’s submission that the tribunal misdirected itself in relation to the second limb of paragraph 9(b)(ii).  The tribunal sought support for its conclusion on this issue from a passage in a text book co-authored by Ms Begley herself, but as she pointed out, the tribunal quoted only part of the relevant passage.  The full passage reads:
“In relation to timing. the immediate aftermath is normally regarded as being limited to a short period of time after the occurrence of the incident, that is no more than an hour or so although a longer period of time may still be regarded as falling within this category if for instance there is some understandable delay before the primary victim’s body is found or before the applicant is able to visit the primary victim…In the McLoughlin case the mother first saw her injured husband and children in hospital  In the case of a sexual assault or rape the immediate aftermath might involve attendance at the police station and the inevitable medical examination and interviewing process.”
17.  The expression “immediate aftermath” is used in a number of judicial decisions. Its use by Lush J in Benson v Lee [1972] VR 879 (a decision of the Supreme Court of Victoria) was noted in McLoughlin v O’Brien [1983] 1 AC 410, in which a mother was told about a road accident involving members of her family two hours after it occurred and shortly afterwards saw members of her family dead and injured in hospital. In accordance with the principles we have identified above it may be appropriate to have regard to this and subsequent decisions on civil liability in tort if they provide assistance on the ordinary meaning of those words. The House of Lords in McLoughlin held that the mother was entitled to recover damages for nervous shock. Lord Scarman referred (page 431 B-C) to potential problems if civil liability were to extend beyond presence in the “immediate aftermath”, having earlier noted the need for flexibility in order to avoid the danger of the law becoming inept in its treatment of modern social problems.
18.  The word “aftermath” connotes the later consequences of  the occasion when the primary victim sustained the relevant injury. Those which arise a great deal later than the occasion when the primary victim sustained the relevant injury are unlikely to fall within the ordinary meaning of “immediate aftermath.” By contrast, those which arise when the occasion when the primary victim sustained the relevant injury is still relatively recent may well do so. In W v Essex County Council [2001] 2 AC 592 there is, in our view, a helpful indication that the words “immediate aftermath” involve a concept which is not confined to what happens “immediately” upon the termination of physical acts. The House of Lords allowed an appeal against the striking out of a claim by foster parents against a local authority in respect of psychiatric illness arising out of sexual abuse suffered by their own children when a teenage boy was placed with them on the understanding that he was not a sexual abuser.  Lord Slynn held (page 601):

“Whilst I can accept that there has to be some temporal and spatial limitation on the persons who can claim to be secondary victims, …  the concept of “the immediate aftermath” of the incident has to be assessed in the particular factual situation.  I am not persuaded that in a situation like the present the parents must come across the abuser or the abused ‘immediately’ after the sexual incident has terminated.  All the incidents here happened in the period of four weeks before the parents learned of them.  It might well be that if the matter were investigated in depth a judge would think that the temporal and spatial limitations were not satisfied.  On the other hand he might find that the flexibility to which Lord Scarman referred [in McLoughlin v O’Brien] indicated that they were.”
19.  In Galli-Atkinson v Seghal [2002] EWCA Civ 697 the claimant learned of the death of her daughter an hour after it occurred and saw her disfigured body in the mortuary 2 hours and 10 minutes after the accident occurred.  The Court of Appeal allowed an appeal against the trial judge’s finding that the visit to the mortuary was not part of the aftermath of the accident.  Latham LJ held (at page 290):

“In the present case the immediate aftermath in my view extended from the moment of the accident until the moment that the appellant left the mortuary.  The judge artificially separated out the mortuary visit from what was an uninterrupted sequence of events, quite unlike the visit to the mortuary under consideration in Alcock.  The visit with which we are concerned was not merely to identify the body.  It was to complete the story as far as the appellant was concerned, who clearly at that stage did not want – and one can understand this – to believe that her child was dead.”
20.  We also agree with Ms Begley that the dividing line between the occasion when a person sustains injury and its ‘immediate aftermath’ may not be clear cut.  
21.  It follows that the tribunal also erred in law in its consideration of whether the second limb of paragraph 9(b)(ii) was satisfied, for it did not have regard to the matters which we have identified above.
Analysis: the proper role of police officers when giving evidence

22.  On 3 October 2011 Judge Levenson gave leave for further submissions on the question of whether the tribunal’s findings of fact involved the making of any errors of law.  In her response to that direction, Ms Begley submitted that the tribunal did err in finding on the basis of the police officer’s evidence that the attack on Mrs S. ended when K arrived home.  Ms Begley submitted that the tribunal ought to have found as a matter of fact that the assailant continued to hold Mrs S against her will and to utter threats against her even after K entered the house.  Moreover, the assailant sent Mrs S text messages during the week-end following the attack, and in R v Ireland [1997] 3 WLR 534 the House of Lords held that the use of words and the making of silent phone calls were sufficient  in that case to amount to an assault.
23.  As we have said, the tribunal’s task was to make findings of fact, including (among other things) as to when Mrs S sustained mental injury or injuries. How should it approach that, and other fact-finding questions? It is a matter of grave concern to us that in this and in other cases the tribunal appears to have sought, and accepted, the subjective opinion of a police officer on a matter which it was for it to decide.  Opinion evidence may be relevant in special cases where expert knowledge may assist the tribunal – for example, on matters of pathology. Relevant opinion evidence must be very firmly distinguished from an opinion which is no more than the witness’s personal view on what the tribunal should decide. 

24. As with any other witness, a police officer can give evidence on what the officer perceived, both in the sense of what the officer saw, felt (by touching), heard or smelt, and in the sense of the officer’s own emotions or reasoning processes in a case where these are relevant (for example if the tribunal has to evaluate what the officer did or failed to do). Often an officer will give evidence that others said they saw or heard a particular thing happen. The tribunal may be minded to accept that what those others said has been accurately described by the officer and was true. If so, then there is no difficulty with making a finding of fact that the thing in question did indeed happen. In making a finding of that kind the tribunal is not relying on the opinion of the police officer. On the contrary, it is accepting the officer’s evidence of fact as to what was said, and is accepting the account of events which it has concluded was described to the officer. Before doing so it will consider any relevant evidence going to credibility and accuracy as regards both the officer and those who gave the account in question to the officer. 
25. In the present case the tribunal had direct evidence as to what happened and when from witnesses who gave their own account of events. Its task was to consider whether that evidence was credible and accurate, and to make findings of fact accordingly. By stating that it accepted the officer’s opinion as to when K arrived home, and the officer’s evidence as to whether “the attack” continued after that time, the tribunal appears to have misconceived – and perhaps abrogated – its duty. Acceptance of what the officer had said in both these respects involved having regard to the officer’s personal opinion. That opinion was irrelevant to the functions that the tribunal needed to perform. Moreover, those functions are judicial functions which are to be performed without interference by the executive arm of the state. When deciding factual matters, in the absence of some special need for expert assistance, it is in principle wrong for tribunals to ask police officers for their opinions as to what happened, as opposed to receiving (1) the officer’s evidence about what the officer perceived and what others have told the officer about what they perceived, and (2) any evidence the officer can properly give on matters which go to the credibility and accuracy of the officer’s evidence and the account of events given by others.
26. The principles described at paragraphs 22 to 24 above are of fundamental importance and are of general application.  A failure to respect these principles runs the risk of undermining confidence in the judicial independence which is the cornerstone of the modern tribunal system.

Conclusion

27.  For these reasons we give the decision set out above. 

(Signed)
Mr Justice Walker



Judge H Levenson


Judge E A L Bano


(Dated)
14 June 2012
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