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1. My decision is that the decision of the social security appeal tribunal given at Glasgow on 11 March 997 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted social security appeal tribunal for a rehearing.

2. On 18 July 1996 an adjudication officer reviewed a decision of an adjudication officer awarding invalidity/incapacity benefit from and including 6 July 1993. The revised decision was that from and including 18 July 1996 the claimant was not entitled to incapacity benefit from and including that date.

3. The claimant appealed to a social security appeal tribunal.

4. Her appeal was heard on 11 March 1997. It was not successful. As can be seen from the decision which is set out at page 103.

5. The claimant has appealed to the Commissioner. Her grounds of appeal are set out at page 110 and are to the effect that the tribunal failed to make adequate findings and give adequate reasons for their decision.

6. The claimant’s appeal is not supported as can be seen from a submission made by an adjudication officer to the Commissioner recorded at pages 116 to 120 of the bundle.

7. The adjudication officer submitted:-

"14 As regards the mental health descriptors, I submit that they key to obtaining the information required is to assess a claimant’s mental state by getting relevant information about everyday activities and experiences. The claimant’s oral evidence to the tribunal is recorded in their record of proceedings [page 102]. It is in her oral evidence to the tribunal that the claimant contended that additional mental health descriptors applied to her (ie in addition to descriptors CTb and CPb). [eg In her oral evidence she told the tribunal that she had problems concentrating; that she just can’t be bothered doing anything; that she forgets things. etc.,]

15 In their reasons for decision, the tribunal have recorded that they listened carefully to what the claimant said [page 104]. They have also recorded specific details of the claimant’s demeanour and appearance at the tribunal hearing [ie in paragraph 2 of box 3 of form AT3 on page 103]. I submit that it is clear that the tribunal took account of the claimant’s demeanour and appearance in deciding both (a) how much weight to attach to her oral evidence and (b) whether they preferred the BAMS doctor’s assessment to the claimant’s own evidence. I submit that they were fully entitled to do this.

16 I submit that the tribunal have reached a decision that they were entitled to reach; that they have given adequate reasons for it and made sufficient findings of fact in support of that decision. As a result, I submit that the tribunal have not erred in law in those respects."

8. I am satisfied that the tribunal decision errs in law and must be set aside. I do not agree with what is submitted by the adjudication officer. There was clearly a conflict of evidence between what was contained in the BAMS report and the oral evidence given by the claimant. The view taken by the tribunal was that they preferred the evidence of the BAMS doctor. What they said was:-

"3. Having considered the papers carefully and having listened carefully to the appellant, the tribunal formed the view that they preferred on the balance of probabilities, the BAMS doctor’s assessment of the appellant to the appellant’s own assessment of herself."

No indication is given by the tribunal as to why it was that they took this view. Accordingly there is no record in the body of the decision findings and reasons which indicates to the claimant why it was that her evidence was not accepted. In these circumstances I am of the view that the tribunal failed in their obligation to give reasons for their decision in terms of the Social Security (Adjudication) Regulations 1995. The decision errs in law and must be set aside.

9. The claimant had an additional ground of appeal which was to the effect that the tribunal erred in law by virtue of a failure on their part to invite the claimant to seek an adjournment so that she could be represented. In the response to the adjudication officer’s submission the claimant’s representative went on to say:-

"In respect of whether or not the Tribunal should have invited the claimant to consider representation before proceeding, I would refer to various Commissioners’ decisions which indicate that failure to advise the claimant to consider being represented in a complex jurisdiction can amount to a breach of natural justice. EGC1/180/93 paragraph 6, CI/266/93 paragraph 8, CSI/75/94 paragraph 11, R(1)6/69."

I do not consider that there is any substance in this ground of appeal. It is for claimants to determine for themselves whether to seek representation. There is no obligation on a tribunal, giving rise to an error in law if they fail, to offer unrepresented claimants the opportunity of an adjournment to obtain representation.

10. I note that the claimant’s representative makes reference to a number of unreported Commissioners’ decisions but has not produced them. This is a practice which I deprecate. If unreported Commissioners’ decisions are to be cited then copies of them should be produced to the Commissioner.

11. I also note that in relation to CSI/75/94, which is a case which I myself decided, the proposition asserted by the claimant’s representative in a response to the adjudication officer’s submission quoted above is not bone out by what I said. What I said in that case in paragraph 11 was:-

"11. I indicated to the claimant at the tribunal that if I set the case aside he might be advised to obtain some help in the presentation of his case before the rehearing. That is of course in the end of the day a matter for him but I consider that he would be assisted by taking this course. I have not specific directions to give to the fresh tribunal other than to have regard to what was said in Evans’ in finding facts and giving reasons for their decision."

It can clearly be seen from perusing that paragraph that I did not indicate that a failure to advise the claimant to consider being represented could amount to a breach of natural justice. I merely indicated, though I stressed it would be entirely a matter for the claimant, that he should consider whether he would be assisted by obtaining representation. The Commissioners expect to be able to rely on submissions placed before them by representatives and it is a matter of some disquiet and concern when propositions are asserted by representatives and it is a matter of some disquiet and concern when propositions are asserted by representatives which are simply not borne out by the authorities which are said to vouch them. I should perhaps add that R(I) 6/69 does not vouch the proposition being asserted either. It is clear from paragraph 6 that in case that the complaint is being made by the claimant at the hearing was that he was asked a few questions by the Chairman, examined by the medical member and then told to go. He complained that he was given no opportunity to make a statement on his own behalf or to submit any evidence and in particular he indicated that he had intended to draw to the tribunal’s attention to what he thought was a relevant passage in a medical textbook bearing on his disability. The Commissioner did not pronounce any view as to whether the claimant’s account in that case was accurate. What he did do was set out the duties upon tribunals in relation to unrepresented claimants. He said:-

"But the broad general principle is that a claimant has a right to be heard and a tribunal has a corresponding duty not only to ensure that he is aware of this right but also to assist him, by such means as may be appropriate in any particular case, to exercise.

That is a long way from indicating the failure to advise a claimant to consider being represented could amount to a breach of natural justice. The other two cases referred to by the claimant’s representative were not readily available to me and I am not able to make any observations on their content.

12. The case goes before a freshly constituted tribunal. That tribunal should follow the safest and best practice described by Mr Commissioner Walker QC in CSIB/324/97.

13. The appeal succeeds.

(Signed)

D. J. May QC
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